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PREFACE TO THE FIRST EDITION

In the beginning there was no corruption but Adam got greedy, abused his position of
privilege by going for the apple and things have gone downhill ever since. Corruption is
now an inescapable reality of modern life.

Purpose of this Book

No Canadian law school (prior to UVic Law in September, 2015) had a course on global
corruption, and relatively few law schools around the world have such a course. This book
has been specifically created to make it easier for professors to offer a law school course on
global corruption. This book is issued under a creative commons license and can be used for
free in whole or in part for non-commercial purposes. The first chapter sets out the general
context of global corruption: its nature and extent, and some views on its historical, social,
economic and political dimensions. Each subsequent chapter sets out international
standards and requirements in respect to combating corruption — mainly in the UN
Convention Against Corruption (UNCAC) and the OECD Bribery of Foreign Officials
Convention (OECD Convention). The laws of the United States and United Kingdom are
then set out as examples of how those Convention standards and requirements are met in
two influential jurisdictions. Finally, the law of Canada is set out. Thus, a professor from
Africa, Australia, New Zealand or English speaking countries in Asia and Europe has a
nearly complete coursebook — for example, that professor can delete the Canadian sections
of this book and insert the law and practices of his or her home country in their place.

While primarily directed to a law school course on global corruption, I expect that this
coursebook, or parts of it, will be of interest and use to professors teaching courses on
corruption from other academic disciplines and to lawyers and other anti-corruption
practitioners.

Genesis of this Book

The United Nations Office on Drugs and Crime (UNODC) is responsible for promoting the
adoption of and compliance with UNCAC. Chapter II of UNCAC is focused on Prevention
of Corruption. Educating the lawyers, public officials and business persons of tomorrow on
anti-corruption laws and strategies is one preventative strategy. Recognizing this, the
UNODC set up an Anti-Corruption Academic Initiative (ACAD) to promote the teaching of
corruption in academic institutions by collecting and distributing materials on corruption.
As a member of the ACAD team, this coursebook is my contribution to that worthy goal.

Where to Next

As a first edition, there is room for improvement in this book. I hope to update and repost
this book annually. In future editions, I would like, for example,

e to provide an index

e to expand chapter 8 on the “Role of Lawyers in Advising Business Clients on
Corruption and Anti-Corruption Issues”
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e toinclude a chapter on corruption and political parties and campaign financing
e and perhaps to add a few chapters on corruption in specific business sectors such as
extractive industries, infra-structure projects etc.

I would be very pleased to hear from users of this book especially in regard to the inevitable
errors and omissions that I have made in trying to describe and comment on the vast field
of global corruption under UNCAC and the OECD Anti-Bribery Convention, and the laws
of United States, United Kingdom and Canada.

Finally, I would like to thank the many NGOs and government agencies that have produced
an incredible volume of excellent studies and reports on corruption/anti-corruption issues
and for making those studies and reports, many of which are used in this book, publicly
available.

Gerry Ferguson
September 2015
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CHAPTER 1
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CHAPTER 1 CORRUPTION IN CONTEXT

1. WHY CORRUPTION MATTERS

1.1 A Pressing Global Issue

Corruption, according to former World Bank President Jim Yong Kim, is “public enemy
number one” in the developing world, and “every dollar that a corrupt official or corrupt
business person puts in his or her pockets is a dollar stolen from a pregnant woman who
needs healthcare, or from a girl or boy who deserves an education, or from communities that
need water, roads and schools.”! Recently, it has been estimated that as much as $1 trillion
annually is siphoned off from developing countries by corruption, tax evasion, and other
large financial crimes.2 The World Bank has estimated that as much as $40 billion in foreign
aid to the world’s poorest countries has been lost to corruption in recent years.> And it is
estimated that 3.6 million people die from inadequate health care and living conditions each
year in part because corruption has resulted in the theft of significant amounts of
development aid.* Volkan Bozkir, the President of the UN General Assembly, commented
that “corruption corrodes public trust, weakens the rule of law, seeds conflict, destabilizes
peacebuilding efforts, undermines human rights, impedes progress on gender equality and
hinders efforts to achieve the targets of the 2030 Agenda for Sustainable Development. It
also hits the poor, the marginalized and the most vulnerable the hardest. For all those
reasons, the world cannot — and will not — allow corruption to continue.”> On June 2, 2021,
the G7 foreign ministers stated that they “recognize that corruption is a pressing global
issue”® which they fully intend to address. And on June 10, 2021 Integrity Initiatives
International, an NGO, announced that “more than 100 world leaders from over 40

! World Bank, Press Release, 2014/272/ECR, “Corruption is ‘Public Enemy Number One’ in
Developing Countries, Says World Bank Group President Kim” (19 December 2013), online:
<https://www.worldbank.org/en/news/press-release/2013/12/19/corruption-developing-countries-
world-bank-group-president-kim>.

2 Angel Gurria, “International Anti-Corruption Academy: High Level Panel on Corruption and
Sustainable Development”, Remarks, (Paris: 1 September 2020), online:
<https://www.oecd.org/about/secretary-general/high-level-panel-on-corruption-and-sustainable-
development-september-2020.htm>.

3 While this figure may be a significantly inflated number, and we may not be able to accurately
estimate the precise amount of bribery and corruption, all experts agree on one thing: “whatever the
exact amount is, it's a lot!” And there is no doubt that it facilitates and contributes to a massive
amount of harm.

4 “Corruption ‘Impoverishes and Kills Millions’”, BBC News (3 September 2014), online:
<https://www.bbc.com/news/world-29040793>.

5 United Nations, Meeting Coverage, GA/12329, “Opening Special Session on Corruption, General
Assembly Adopts Political Declaration with Road Maps to Help Countries Tackle Bribery, Money-
Laundering, Abuse of Power” (2 June 2021), online: UN Meetings Coverage & Press Releases
<https://www.un.org/press/en/2021/ga12329.doc.htm>.

6 US Department of State, Press Release, “G7 Ministers’ Statement on the UN General Assembly
Special Session Against Corruption” (2 June 2021), online: <https://www.state.gov/g7-ministers-
statement-on-the-un-general-assembly-special-session-against-corruption/>.
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countries”” have signed a declaration for the creation of an International Anti-Corruption
Court to prosecute, punish and deter kleptocrats and others engaged in grand corruption.

During his tenure as Vice President in 2014, Joe Biden declared that “corruption is a cancer,
a cancer that eats away at a citizen’s faith in democracy. [It] diminishes the instinct for
innovation and creativity, already-tight national budgets, crowding out important national
investments. It wastes the talent of entire generations. It scares away investments and jobs.”8
He then added “most importantly it denies the people their dignity. It saps the collective
strength and resolve of a nation. Corruption is just another form of tyranny.”® Former UK
Prime Minister David Cameron also stated in 2014 “don’t let anyone keep corruption out of
how we tackle poverty.”10In 2016, the former US Secretary of State John Kerry warned about
the dangers of corruption, stating “[c]orruption is not just a disgrace and a crime. It is also
dangerous. There is nothing more demoralizing, more destructive, more disempowering to
a citizen than the belief that the system is rigged against them, the belief that the system is
designed to fail them, and that people in positions of power, to use a diplomatic term, are
‘crooks’ — crooks who are embezzling the future of their own people.”!! In his first year in
office, President Biden has reaffirmed his stance against corruption by issuing a
memorandum setting out anti-corruption efforts as a national security concern; in doing so,
he also noted that “corruption ... contributes to national fragility, extremism, and migration;
and provides authoritarian leaders a means to undermine democracy worldwide.” 2 In light
of all the above, there should be little doubt that corruption is a pressing global issue that
needs much more attention in all parts of the world.

1.2 TIllustration of the Impact of Corruption

“SNC and a Bridge for Bangladesh” is a shocking investigative report by CBC TV into the
cancellation of World Bank funding ($1.2 billion loan) for a major bridge proposal (worth
nearly $3 billion) in Bangladesh. The bridge is critical to both the economic growth of the

7 AP News for Business Wire, Press Release, “100-Plus World Leaders Call for an International Anti-
Corruption Court” (10 June 2021), online: <https://apnews.com/press-release/business-wire/joe-
biden-cddcae7e575241b39221244d801a8145>.

8 Joe Biden, “Remarks by Vice President Joe Biden to Romanian Civil Society Groups and Students”,
Remarks, (21 May 2014), online: <https://obamawhitehouse.archives.gov/the-press-
office/2014/05/21/remarks-vice-president-joe-biden-romanian-civil-society-groups-and-stude>.

° Ibid.

10 Stella Dawson, “World Must Tackle Corruption to End Poverty — Cameron”, Reuters (24 September
2014), online: <https://www.reuters.com/article/uk-foundation-un-corruption-

id AFKCNOHKOEC20140925>.

11 Secretary of State John Kerry, “Remarks on Community Building and Countering Violent
Extremism”, Remarks, (14 September 2016), online: US Embassy & Consulate in Nigeria
<https://ng.usembassy.gov/secretary-state-john-kerry-remarks-community-building-countering-
violent-extremism/>.

12 Memorandum from President Joe Biden (3 June 2021), “Memorandum on Establishing the Fight
Against Corruption as a Core United States National Security Interest”, online:
<https://www.whitehouse.gov/briefing-room/presidential-actions/2021/06/03/memorandum-on-
establishing-the-fight-against-corruption-as-a-core-united-states-national-security-interest/>.

13 CBC, “SNC and a Bridge for Bangladesh” (15 May 2013), online (video): CBC
<https://www.cbc.ca/player/play/2385471721>.
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country and the safety of thousands of poor Bangladesh citizens who cross the Padma River
daily in crowded, unsafe boats. The World Bank cancelled funding for the bridge project
because very senior politicians and officials in the Bangladesh government allegedly
solicited bribes from bidding companies. SNC-Lavalin allegedly agreed to pay those bribes
in order to get the engineering contract (worth $50 million) to supervise the bridge
construction. SNC-Lavalin, a Canadian-based company, operates in over 100 other countries
and was at that time one of the five largest, international engineering firms in the world.

Background on Padma Bridge Corruption Scandal

When allegations of bribery concerning the awarding of the engineering contract to SNC-
Lavalin arose, the World Bank (WB) instituted an investigation by an external evaluation
panel in the Fall of 2012. According to the WB Panel report, there was evidence that in late
March of 2011 two members of the Bangladesh Bridge Project Evaluation Committee (BPEC)
unlawfully informed senior SNC-Lavalin officers in Bangladesh that SNC-Lavalin was
second behind another firm, Halcrow, in the bidding process, but that no final
recommendation had been made. In addition to BPEC’s recommendation, the awarding of
the engineering contract would also have to be approved by Minister Syed Abul Hossain of
the Bangladesh government. SNC-Lavalin officers allegedly took several steps to improve
the company’s ranking on BPEC’s list. Mohammad Ismail, Director of a SNC-Lavalin
subsidiary in Bangladesh was the main representative in the bidding process, along with
SNC-Lavalin local consultant Md Mostafa. Ismail and Mostafa dealt directly with Zulfiquar
Bhuiyan, Secretary of the Bridge Authority, as well as a member of BPEC and Minister
Hossain. Bhuiyan indicated that he and the Minister expected to have a face-to-face meeting
with a top SNC-Lavalin executive to “seal the project.” Ramesh Shah was a Vice-President
of SNC-Lavalin International Inc. (SLII) and reported to Kevin Wallace, Senior Vice-
President of SLII and the executive assigned to the Padma Bridge project. SLII was a
relatively small subsidiary or division of the SNC-Lavalin Group of companies. Its head
office was located in Oakville, Ontario.

In May 2011, Ramesh Shah and Kevin Wallace flew to Bangladesh for a face-to-face meeting
with Bhuiyan and Minister Hossain. The meeting was facilitated by an influential
government Minister, Abul Hasan Chowdhury, whom the prosecution alleges was also an
agent of SNC-Lavalin. After the meeting, Ramesh Shah wrote in his notebook, “PADMA
PCC ... 4% Min ... 1% Secretary” in respect to the $50 million bridge supervision contract.
“PCC” was SNC-Lavalin’s internal notation for “project consultancy or commercial costs”
which apparently was used in SLII's accounts to refer to bribery payments.* “Min”
presumably referred to Minister Hossain and “Secretary” presumably referred to Secretary
Bhuiyan. Two weeks later, SNC-Lavalin International Inc. was awarded the contract.

As noted, the World Bank “suspended” its funding for Padma Bridge in 2012 pending an
external evaluation of alleged corruption by a WB Investigative Panel. After completing its
initial evaluation, the WB panel recommended corruption charges be laid against several
persons, including Minister Hossain. Bangladesh’s Anti-Corruption Commission (ACC) laid

14 See e.g., Dave Seglins, “SNC-Lavalin International Used Secret Code for ‘Bribery” Payments’”, CBC
(13 May 2015), online: <https://www.cbc.ca/news/canada/snc-lavalin-international-used-secret-code-
for-bribery-payments-1.1386670>.
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conspiracy to bribe charges against seven persons, but they adamantly refused to include
Minister Hossain. The World Bank threatened to cancel the Padma Bridge loan agreement
due to this refusal to conduct a “full and fair” corruption inquiry of all suspects. In January
2013, before the World Bank formally cancelled its loan, Bangladesh “withdrew” its formal
request to the World Bank for funding of the bridge.

Meanwhile the Bangladesh ACC continued to investigate the charge of conspiracy to bribe
by seven persons: three Bangladesh officials (including the Prime Minister’s nephew,
Ferdous, Zaber and Bhuiyan), three SNC officials (Wallace, Shah, and Mohammad Ismail),
and SNC’s local agent Mostafa. Remarkably, the ACC, in its final report in September 2014,
concluded that there was not sufficient evidence to proceed with a charge of conspiracy to
bribe against any of these men. The ACC also reported that Ministers Hossain and
Chowdhury had no involvement in the alleged bribery scheme (see Chapter 6, Section 3.2
for further discussion on the Bangladesh ACC). The ACC report was then filed with the
Bangladesh court and on October 30, 2014, the Court acquitted all seven persons of
conspiracy to bribe.

The bridge was originally scheduled for completion in 2014. According to Bangladesh news
sources, work on the bridge began again in 2015 using domestic financing and apparently a
$2 billion investment from China. The government of Bangladesh initially claimed the
bridge would be complete by 2018. In January of 2016, the Executive Committee of the
National Economic Council (ECNEC) approved a third revision to the Padma Bridge project
raising the total project cost to more than Tk80 billion (roughly $1.02 billion) over budget.
As of June 2021, the bridge is said to be 87 percent finished, the estimated cost has now
ballooned to over $8 billion's and the expected completion date is now set for somewhere
between April and June 2022.1 The Bangladesh Bridge Authority claimed that the increased
budget is due to delayed implementation and associated factors including rising costs for
construction materials, consultancy services, land, and the recruitment of more people to
speed up the process.'” Independent sources have suggested that the climbing costs were
also at least in part due to further bribery and corruption, and that in order to fund the
project the Bangladesh government had to divert resources from essential services like
health care.’®

15 ]t has been reported that “[t]he bridge’s road section, which costs U.S. $3.87 billion, is being funded
by Bangladesh’s government and being built by China Railway Major Bridge Engineering, a state-
run company. The Chinese government agreed to finance 85 percent of the cost of the $4.8 billion rail
portion through a loan to Bangladesh”: “Bangladesh Installs Last Span of Ambitious Chinese-Backed
Bridge Project”, Radio Free Asia (10 December 2020), online:
<https://www.rfa.org/english/news/china/bridge-12102020163031.html>.

16 See Anowar Hossain’s “Plan to Complete Padma Bridge by April Next Year”, Prothomalo (2 July
2021), online: <https://en.prothomalo.com/bangladesh/plan-to-complete-padma-bridge-by-april-next-
year>.

17#Tk 8,286¢r Rise in Padma Bridge Cost Okayed”, The Independent (6 January 2016), online:
<http://www.eindependentbd.com/arc/next_page/2016-01-06/20>.

18 Daniel Binette, “When Should Corruption Be Tolerated? The Case of the Padma Bridge” (6
November 2016), online (blog): The Global Anticorruption Blog
<https://globalanticorruptionblog.com/2015/11/06/when-should-corruption-be-tolerated-the-case-of-
the-padma-bridge/>.
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Adverse Consequences for Citizens of Bangladesh

Cancellation of funding from the World Bank meant that construction of the Padma Bridge
was halted. The bridge was at that time estimated to cost $3 billion and was to be completed
in 2014. Due to the discovery of the bribery agreement between SNC and Bangladesh
officials, there has been at least a seven-year delay in constructing the bridge. Due to this
delay, hundreds of poor Bangladesh citizens continue to drown trying to cross the Padma
River in unsafe boats.’ The construction delay has also prevented the promises of economic
growth for the poor people of this region. And who will pay for the increased costs of the
bridge, now estimated at more than double its original cost? Ultimately the citizens of
Bangladesh will! They are already paying by reason of the government’s diversion of
resources for public services, such as healthcare to pay for the inflated cost of the bridge due
to bribery, and they will also have to eventually repay the inflated loan the government took
out to build the bridge. In addition, the ACC’s adamant refusal to charge Minister Hossain
with conspiracy to bribe and the conclusion by the ACC and the court in Bangladesh that
there was insufficient evidence to try the Bangladesh officials and the SNC officials involved
in the bribery scheme, leaves the citizens of Bangladesh more cynical than ever as to the
impartiality, honesty, and fairness of its leaders, its ACC, and its courts. The severe adverse
consequences of the World Bank withdrawal of its funding for the Padma Bridge has
resulted in some commentators suggesting that the World Bank should have carried on with
its funding, despite the bribery, and simply increased its integrity supervision of the bridge
going forward.2

19 See e.g., Jane Onyanga-Omara, “Bangladesh Ferry Disaster Death Toll Reaches 70”7, USA Today (23
February 2015), online: <https://www.usatoday.com/story/news/world/2015/02/23/bangladesh-ferry-
diosaster/23879313/>. “Boat Accident in Bangladesh leaves at Least 25 People Dead”, The Guardian (3
May 2021), online: <https://www.theguardian.com/world/2021/may/03/boat-accident-bangladesh-
padma-river> reports that an accident occurred in May 2021 in the Padma River, killing 26
individuals and injuring others. The Guardian also mentions “construction work has slowed ferry
transport on the river, prompting many to take the journey on less safe speedboats, which take only
about 15 minutes to make the crossing in contrast to up to two hours on safer ferries.” Julfikar Ali
Manik, “27 Killed as Cargo Ship Collides with Ferry in Bangladesh”, New York Times (05 April 2021),
online: <https://www.nytimes.com/2021/04/05/world/asia/bangladesh-ferry-crash.html> reported that
“hundreds of people have died in accidents on Bangladesh'’s rivers in recent decades. More than 30
people drowned in June after two ferries collided in Dhaka. In 2015, a cargo ship struck a ferry east
of the capital, killing 69 people. In 2014, an overloaded ferry capsized in the Padma River, killing
more than 100 people.”

2 For example, Daniel Binette presents some of the arguments supporting the view that the World
Bank should have continued its financial support for the Padma Bridge project despite the SNC
Lavalin corruption:

First, as indicated by the mounting costs and delays in the bridge’s construction, the World
Bank'’s total disengagement may have had the adverse effect of simply substituting SNC
Lavalin with a more corrupt enterprise. Perhaps the World Bank’s additional level of
oversight, and commitment to fighting corruption, could have reduced the scale of
corruption, even if that meant accepting some degree of graft.

Second, even putting the corruption issue to one side, the delay in constructing the Padma
Bridge due to the World Bank’s disengagement has a significant human cost. Bangladesh is

7


https://www.usatoday.com/story/news/world/2015/02/23/bangladesh-ferry-diosaster/23879313/
https://www.usatoday.com/story/news/world/2015/02/23/bangladesh-ferry-diosaster/23879313/
https://www.theguardian.com/world/2021/may/03/boat-accident-bangladesh-padma-river
https://www.theguardian.com/world/2021/may/03/boat-accident-bangladesh-padma-river
https://www.nytimes.com/2021/04/05/world/asia/bangladesh-ferry-crash.html

GLOBAL CORRUPTION

Back Home in Canada

The Padma Bridge bribery scandal has also created cynicism in the eyes of Canadians and
other global citizens in respect to the extent of foreign bribery engaged in by Canadian
corporate giants, by the reluctance of Canadian governments to investigate and prosecute
them, and by the widespread public feeling that even in Canada, economically powerful
persons and organizations somehow find ways to avoid conviction for their corporate
crimes. That cynicism has been multiplied many times over in respect to SNC-Lavalin’s ten
years of corruption in Libya involving the Gaddafi family. The Libya corruption case
demonstrates the outrageous behaviour of SNC executives, the ineffectiveness of Canadian
law enforcement personnel, and Prime Minister Trudeau's improper efforts to influence
Attorney General Jody Wilson-Raybould to offer SNC-Lavalin a remediation agreement
instead of proceeding with criminal charges of fraud and foreign bribery.?!

Based on the evidence of alleged corruption in regards to the Padma Bridge contract
collected by the World Bank, SNC-Lavalin Group Inc. and the World Bank signed a
Negotiated Resolution Agreement in April 2013, in which SNC-Lavalin International Inc.
(SLII) and over 100 SNC-Lavalin Group Inc. affiliates were debarred from bidding on World
Bank funded projects for ten years.?? The Agreement also provides that the remainder of
SNC-Lavalin Group Inc. will be debarred if SNC-Lavalin does not comply with the terms of
the settlement in relation to improving their internal compliance program. It is hard to
determine what portion of total SNC-Lavalin work is likely to be affected by the World Bank

an extremely poor country. The Padma Bridge, once completed, would be a boon to the
economy, linking the capital city, Dhaka, to the poor and underserved southwest of the
country. At present, the Padma River, which is five kilometers wide, is a significant barrier
to developing the southwest of the country, as freight and passenger transportation to the
rest of the country is grossly inadequate at present. The World Bank’s mission is first and
foremost to end extreme poverty. While fighting corruption is another priority of the World
Bank, to the extent that continued World Bank involvement would have seen the bridge
constructed sooner, and presumably at a lower cost, one can view the disengagement as a
mistake.

Binette did, however, conclude that “the Bank ultimately did the right thing in pulling out of the
Padma Bridge project”: Daniel Binette, “When Should Corruption be Tolerated? The Case of the
Padma Bridge” (6 November 2015), online (blog): The Global Anticorruption Blog
<https://globalanticorruptionblog.com/2015/11/06/when-should-corruption-be-tolerated-the-case-of-
the-padma-bridge/>.

21 See Mario Dion, Office of the Conflict of Interest and Ethics Commissioner, the Trudeau II Report,
(Ottawa: Parliament of Canada, 2019), online (pdf): <https://ciec-
ccie.parl.gc.ca/en/publications/Documents/InvestigationReports/Trudeau%2011%20Report.pdf>.
and Chapter 6 at Section 1. For a brief overview of the SNC-Libya bribery case, see Chapter 7 at
Section 6.6 under the heading “SNC-Lavalin Group Inc.” and Chapter 9 at Section 3.4.2 under the
heading “Judicial Guidance”.

2 World Bank, Press Release, 2013/337/INT, “World Bank Debars SNC-Lavalin Inc and its Affiliates
for 10 Years” (17 April 2013), online: <https://www.worldbank.org/en/news/press-
release/2013/04/17/world-bank-debars-snc-lavalin-inc-and-its-affiliates-for-ten-years>. The 10-year
ban was the longest debarment period ever agreed to in a settlement.
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debarment; however, SNC-Lavalin stated that World Bank-funded projects made up less
than one percent of its revenues at that time.?

The World Bank also alerted the RCMP to evidence of possible corruption it had uncovered.
After its investigation, the RCMP initially laid bribery charges against two top SLII
executives, Mohammad Ismail and Ramesh Shah. They are both Canadian citizens. Then, in
September 2013, the RCMP laid bribery charges against three more persons: Canadian
citizens, Wallace and Bhuiyan and former Minister Abul Hassan Chowdhury, a Bangladeshi
national. One can legitimately ask why the public prosecutor’s office did not also charge
SNC-Lavalin, as a separate legal entity, with similar offences, or at least explain why they
did not. A preferred indictment was filed on October 28, 2013, alleging one count of bribery
by all five men committed between December 1, 2009 and September 1, 2011, contrary to
section 3(1)(b) of the Corruption of Foreign Public Officials Act (CFPOA). Chowdhury brought
an action to stay the proceedings against him on the grounds that there was no jurisdiction
to prosecute him, a Bangladeshi citizen who had never been in Canada, and whose alleged
unlawful conduct occurred in Bangladesh. Canada has no extradition treaty with
Bangladesh and had not attempted to have Bangladesh surrender Chowdhury for
prosecution in Canada.?* Chowdhury was successful in his court challenge and the charges
against him were stayed.? Charges against Mohammad Ismail were subsequently dropped,
while the remaining three continued to await trial on the bribery charge.?

In an important pre-trial issue in World Bank Group v Wallace, the Supreme Court of Canada
unanimously ruled that the World Bank does not have to disclose its investigative reports
and similar matters to the four accused.?” The SCC held that any other result would have

2 “SNC-Lavalin [Inc] Agrees to 10-Year Ban from World Bank Projects”, CBC (17 April 2013), online:
<https://www.cbc.ca/news/business/snc-lavalin-agrees-to-10-year-ban-from-world-bank-projects-
1.1316719>.

2] was not able to find any government explanation of why the government did not pursue the
surrender of Chowdhury. They may have assumed that it was very unlikely that the Bangladesh
government would voluntarily surrender Chowdhury in a case allegedly reaching into the Prime
Minister’s office and family.

% Chowdhury v The Queen, 2014 ONSC 2635. See Chapter 3 on the jurisdiction to prosecute offences
committed extra-territorially.

2% Dave Seglins, “What's at Stake for the RCMP, Prosecutors in the SNC-Lavalin Case”, CBC (27
February 2019), online: <https://www.cbc.ca/news/politics/rcmp-bribery-snc-lavalin-case-1.5031712>.
¥ World Bank Group v Wallace, 2016 SCC 15 [Wallace (2016)]. The World Bank received emails from
tipsters suggesting that there had been corruption in regard to the bridge supervision contract. The
World Bank did its investigation and found evidence of corruption. After SNC-Lavalin Group Inc.
agreed to be debarred from bidding on World Bank-sponsored projects for ten years, the World Bank
shared the tipsters” emails, its own investigative reports and other documents with the RCMP. The
RCMP used that information to obtain a warrant to intercept private communication (a wiretap
warrant) and a search warrant to obtain certain documents from SNC-Lavalin offices. After the
conspiracy to corrupt charge was laid, the accused persons brought an application before an Ontario
Superior Court trial judge to quash the wiretap authorization and thereby exclude from trial the
evidence collected by wiretap. As part of the wiretap challenge, the accused sought an order
requiring production of certain World Bank investigative documents to them. The trial judge
concluded that certain World Bank documents were “likely relevant” to the accused’s right to a fair
trial and therefore ordered those documents be produced for review before the court. However, on
further application to the Supreme Court of Canada, the production order was quashed by the SCC
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hampered the investigation and would have been a significant blow to future cooperation
from agencies such as the World Bank.

A Shocking Conclusion

On January 6, 2017 the trial judge, Justice Nordheimer, threw out all the wiretap evidence in
the case against Wallace, Bhuiyan, and Shah on the basis, amongst others, that the
information provided in the Information to Obtain (ITO) was nothing more than
“speculation, gossip and rumour.” 2 If that was true, what does that say about the experience
and competence of the senior RCMP officers who sought the wiretap, and of any prosecutor
who may have assisted in obtaining it?? If the trial judge’s overall characterization of the
ITO was incorrect, why didn’t the Public Prosecution Service of Canada (PPSC) appeal that
decision? Barely one month later, the Crown elected to not call any witnesses at the trial on
the grounds that “we had no reasonable prospect of conviction based on the evidence.” As
a result, all three accused were acquitted.?! If the wiretap evidence was as legally suspect as
Justice Nordheimer found, why didn’t the PPSC pursue the other available evidence before
the trial began that would have supported the continuation of the prosecution. The PPSC
had already dropped charges against Mohammad Ismail in exchange for his testimony in
respect to the bribe.?? In addition, the PPSC could have pursued a plea agreement or a non-
prosecution agreement with one of the original conspirators in exchange for their
cooperation and testimony? It is in the public interest to ask whether the RCMP officers and
prosecutors were up to the task of investigating and prosecuting this foreign bribery case?
Ajudicial inquiry and subsequent public explanation of why this important CFPOA case fell

on two grounds. First, the World Bank was granted immunity from such disclosure under the
Articles of Agreement setting up the World Bank, Articles which Canada and some 185 countries
have agreed to. Second, even if the World Bank did not have immunity, the documents sought did
not pass the “likely relevant” test, and therefore a court could not lawfully order their disclosure.

28 “The fact that a particular investigation may be difficult, does not lower the standard that must be
met in order to obtain a Part VI authorization. Reduced to its essentials, the information provided in
the ITO was nothing more than speculation, gossip, and rumour. Nothing that could fairly be
referred to as direct factual evidence, to support the rumour and speculation, was provided or
investigated. The information provided by the tipsters was hearsay (or worse) added to other
hearsay”: R v Wallace, 2017 ONSC 132 at para 71.

» For more details concerning allegations of SNC-Lavalin’s involvement in corruption of
Bangladeshi public officials, World Bank’s investigation and subsequent withdrawal from funding
the project, and the RCMP investigation into this matter, see World Bank, Press Release,
2012/545/EXT, “World Bank Statement on Padma Bridge” (29 June 2012), online:
<http://www.worldbank.org/en/news/press-release/2012/06/29/world-bank-statement-padma-
bridge> and Wallace (2016), supra note 27.

% Jacques Gallant, “Judge Acquits SNC-Lavalin Execs, Says RCMP Relied on ‘Gossip’”, Toronto Star
(10 February 2017), online: <https://www.thestar.com/news/gta/2017/02/10/judge-acquits-snc-lavalin-
execs-says-rcmp-relied-on-gossip.html>; and Janet McFarland, “Former SNC Executives,
Businessman Acquitted in Corruption Case”, The Globe and Mail (10 February 2017), online:
<http://www.theglobeandmail.com/report-on-business/former-snc-lavalin-executives-businessman-
acquitted-in-corruption-case/article33979762/>.

31 Ibid.

32 Seglins, supra note 26, where Seglins states “[c]harges were dropped against engineer Mohammad
Ismail who became a witness, turning over evidence of a widespread system of secret payments used
by the SNC-Lavalin division.”
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apart should have been demanded by all anti-corruption supporters. Such an inquiry would
not only be very helpful in uncovering weaknesses in the current investigations and
prosecutions of foreign corruption in Canada, but may also help reduce the damage done to
Canada’s reputation by the dismissal of all charges against all persons involved in the
Padma Bridge corruption case. But sadly, there have been no public voices demanding an
inquiry, and therefore, no inquiry has been established. Indeed, a second judicial inquiry is
needed even more into the “three-ring circus” surrounding the charges that SNC-Lavalin
engaged in ten years of bribery of members of the Gaddafi regime in Libya.®

Criticism of World Bank

It should be noted that some commentators are highly critical of the World Bank’s lending
practices. For example, Paul Sarlo** argues that the World Bank facilitates large scale
corruption by making huge development loans to notoriously corrupt governments without
imposing a regime of adequate due diligence to ensure the loan is used for the intended
project.® This lack of due diligence opens the door to theft of 20-40% of loans by corrupt
leaders or through the companies they hire to complete the project. Ultimately it is the
citizens of the corrupt borrowing country who pay. They are responsible for full repayment
of the loan with interest, even if part of the loan is stolen.

The next several sections of this chapter will look at the nature, causes, and consequences of
corruption that have motivated world leaders to denounce, and to varying degrees, take
action to fight corruption at both national and global levels.

1.3 Four Initial Concerns

The Organization for Economic and Cooperative Development (OECD) prepared a
background brief in 2013 entitled The Rationale for Fighting Corruption as part of the

33 Mark Gollom, “What You Need to Know About the SNC-Lavalin Affair”, CBC (13 February 2019),
online: <https://www.cbc.ca/news/politics/trudeau-wilson-raybould-attorney-general-snc-lavalin-
1.5014271>; Kathleen Harris, “Top Civil Servant Denies ‘Inappropriate’ Pressure Against Wilson-
Raybould in SNC-Lavalin Case”, CBC (21 February 2019), online:
<https://www.cbc.ca/news/politics/lametti-justice-committee-snc-lavalin-1.5027617>. But see Jody
Wilson-Raybould, “/In that Moment, I Knew He Wanted Me to Lie.” Jody Wilson-Raybould Recalls a
Tension-Filled Meeting with Justin Trudeau”, The Globe and Mail (11 September 2021), online:
<https://www.theglobeandmail.com/opinion/article-in-that-moment-i-knew-he-wanted-me-to-lie-
jody-wilson-raybould-recalls/>, excerpted from her book “Indian” in the Cabinet: Speaking Truth to
Power (Toronto: HarperCollins Publishers, September 2021).

3 Paul Sarlo, “The Global Financial Crisis and the Transnational Anti-Corruption Regime: A Call for
Regulation of the World Bank’s Lending Practices” (2014) 45:4 Geo J Intl L 1293.

% For example, the World Bank lent Indonesia $30 billion during the thirty-year rule of notoriously
corrupt General Suharto. The International Monetary Fund has been subject to similar criticism
related to irresponsible lending. Serving as an example of this critique, a portion of an IMF loan to
Russia was used by Boris Yeltsin for his re-election campaign in 1996: Clare Fletcher & Daniela
Herrmann, The Internationalisation of Corruption (Farnham, Surrey; Burlington, VT: Gower, 2012) at
68.
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organization’s CleanGovBiz: Integrity in Practice Initiative.3¢ The initiative seeks to involve
civil society and the private sector in anti-corruption strategies. The brief provides an

overview of the reasons why everyone should be concerned about corruption. The text of

this brief is set out in the following excerpt:

BEGINNING OF EXCERPT
The Rational for Fighting Corruption

The costs of corruption for economic, political and social development are becoming
increasingly evident. But many of the most convincing arguments in support of the fight
against corruption are little known to the public and remain unused in political debates.
This brief provides evidence that reveals the true cost and to explain why governments
and business must prioritise the fight against corruption.

What is Corruption?

Corruption is the abuse of public or private office for personal gain. It includes acts of
bribery, embezzlement, nepotism or state capture. It is often associated with and
reinforced by other illegal practices, such as bid rigging, fraud or money laundering.
[Transparency International describes corruption as “the abuse of entrusted power for
private gain.”]

What does Corruption Look Like?

It could be a multinational company that pays a bribe to win the public contract to build
the local highway, despite proposing a sub-standard offer. It could be the politician
redirecting public investments to his hometown rather than to the region most in need. It
could be the public official embezzling funds for school renovations to build his private
villa. It could be the manager recruiting an ill-suited friend for a high-level position. Or,
it could be the local official demanding bribes from ordinary citizens to get access to a
new water pipe. At the end of the day, those hurt most by corruption are the world’s
weakest and most vulnerable.

Why Fight Corruption?

Corruption is one of the main obstacles to sustainable economic, political and social
development, for developing, emerging and developed economies alike.

Overall, corruption reduces efficiency and increases inequality. Estimates show that the
cost of corruption equals more than 5% of global GDP (US$ 2.6 trillion, World Economic
Forum) with over US$ 1 trillion paid in bribes each year (World Bank). It is not only a
question of ethics; we simply cannot afford such waste.

% OECD, CleanGovBiz Initiative, The Rationale for Fighting Corruption, (Paris: OECD, 2013), online
(pdf): <https://maritimecyprus.files.wordpress.com/2017/09/oecd.pdf>.

12

2022


https://maritimecyprus.files.wordpress.com/2017/09/oecd.pdf

CHAPTER 1 CORRUPTION IN CONTEXT

1. Corruption increases the cost of doing business

First, bribes and drawn-out negotiations to bargain them add additional costs to a
transaction. Second, corruption brings with it the risk of prosecution, important penalties,
blacklisting and reputational damage. Third, engaging in bribery creates business
uncertainty, as such behaviour does not necessarily guarantee business to a company;
there can always be another competing company willing to offer a higher bribe to tilt the
business in its favour.

On the macro level, corruption distorts market mechanisms, like fair competition and
deters domestic and foreign investments, thus stifling growth and future business
opportunities for all stakeholders. IMF research has shown that investment in corrupt
countries is almost 5% less than in countries that are relatively corruption-free. The World
Economic Forum estimates that corruption increases the cost of doing business by up to
10% on average. Siemens, the German engineering giant, had to pay penalties of US$ 1.6
billion in 2008 to settle charges that it routinely engaged in bribery around the world. A
significant negative impact of corruption on a country’s capital productivity has been
proven.

2. Corruption leads to waste or the inefficient use of public resources

As aresult of corruption, investments are not allocated to sectors and programmes which
present the best value for money or where needs are highest, but to those which offer the
best prospects for personal enrichment of corrupt politicians. Thus resources go into big
infrastructure projects or military procurement where kickbacks are high, to the detriment
of sectors like education and health care. Moreover, public tenders are assigned to the
highest bribe payer, neglecting better qualified companies not willing to bribe, which
undermines the quality of the projects carried out. In some instances public funds are
simply diverted from their intended use, embezzled and exploited for private enrichment.
Corruption also slows down bureaucratic processes, as inefficient bureaucracies offer
more leverage for corrupt public officials: the longer the queue for a service, the higher
the incentive for citizens to bribe to get what they want. Finally, nepotism - in both private
and public organisations - brings incompetent people into power, weakening
performance and governance.

Several studies provide evidence of the negative correlation between corruption and the
quality of government investments, services and regulations. For example, child mortality
rates in countries with high levels of corruption are about one third higher than in
countries with low corruption, infant mortality rates are almost twice as high and student
dropout rates are five times as high (Gupta et al. 2011). Numbers on the monetary loss
due to corruption vary, but are alarming. The African Union (2002) estimates that 25% of
the GDP of African states, amounting to US$148 billion, is lost to corruption every year.
The US health care programmes Medicare and Medicaid estimate that 5% to 10% of their
annual budget is wasted as a result of corruption.

3. Corruption excludes poor people from public services and perpetuates poverty
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The poor generally lack privileged access to decision makers, which is necessary in
corrupt societies to obtain certain goods and services. Resources and benefits are thus
exchanged among the rich and well connected, excluding the less privileged. Moreover,
the poor bear the largest burden [proportionate to their income] of higher tariffs in public
services imposed by the costs of corruption.... They might also be completely excluded
from basic services like health care or education, if they cannot afford to pay bribes which
are requested illegally. The embezzlement or diversion of public funds further reduces
the government’s resources available for development and poverty reduction spending.

The significant impact of corruption on income inequality and the negative effect of
corruption on income growth for the poorest 20% of a country have been proven
empirically (Gupta et al. 2002). The World Bank (Baker 2005) estimates that each year US$
20 to US$ 40 billion, corresponding to 20% to 40% of official development assistance, is
stolen through high-level corruption from public budgets in developing countries and
hidden overseas. Transparency International (Global Corruption Report 2006) found that
about 35% of births in rural areas in Azerbaijan take place at home, because poor people
cannot afford to pay the high charges for care in facilities where care was supposed to be
free. [The relationship between corruption and poverty is further analyzed in this chapter

at Section 1.5.]

4. Corruption corrodes public trust, undermines the rule of law and ultimately
delegitimizes the state

Rules and regulations are circumvented by bribes, public budget control is undermined
by illicit money flows and political critics and the media are silenced through bribes
levering out democratic systems of checks and balances. Corruption in political processes
like elections or party financing undermines the rule of the people and thus the very
foundation of democracy. If basic public services are not delivered to citizens due to
corruption, the state eventually loses its credibility and legitimacy.

As a result, disappointed citizens might turn away from the state, retreat from political
processes, migrate — or — stand up against what they perceive to be the corrupt political
and economic elites. The global uprisings from the Arab world to India, Brazil and occupy
Wall Street are proving that business as usual can no longer be an option for a number of
countries. [footnotes omitted]

END OF EXCERPT

1.4 Additional Concerns

In addition to the four concerns described in the excerpt, several other concerns are worthy
of specific note, namely corruption’s impact on (i) gender equality, (i) climate change and

environmental degradation, (iii) global security and (iv) human rights.
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141  Gender Equality

Corruption affects women differently than men and carries adverse implications for gender
equality. According to the UNDP report Corruption, Accountability and Gender: Understanding
the Connections, corruption “exacerbates gender-based asymmetries in empowerment, access
to resources and enjoyment of rights.”? Reasons for corruption’s disproportionate effects
include the fact that women make up most of the global poor, who suffer most from
corruption, and the fact that women have lower levels of literacy and education in most
parts of the world, which can adversely affect their knowledge of their rights. The report
summarizes the effects of corruption on women as follows:

The data suggests that ‘petty’ or ‘retail’ corruption (when basic public
services are sold instead of provided by right) affects poor women in
particular and that the currency of corruption is frequently sexualized —
women and girls are often asked to pay bribes in the form of sexual favours.
Women's disempowerment and their dependence on public service
delivery mechanisms for access to essential services (e.g., health, water and
education) increases their vulnerability to the consequences of corruption-
related service delivery deficits. In addition, women’s limited access to
public officials and low income levels diminishes their ability to pay bribes,
further restricting their access to basic services. Therefore, corruption
disproportionately affects poor women because their low levels of economic
and political empowerment constrain their ability to change the status quo
or to hold states accountable to deliver services that are their right.3

The report provides more specific examples of the ways women and girls experience
corruption in various countries and settings. For example, in many countries, women and
girls bear water-gathering responsibilities —corruption prevents the construction of more
convenient water infrastructure. In the arena of education, women and girls might face
sexual extortion in order to be graded fairly or pay for school, as illustrated in Botswana.®
The report also describes the disproportionate impact of corruption on women
entrepreneurs, who often lack the resources to make bribe payments for licences and permits
to start a business. Other corruption-related issues for women include increased
vulnerability to sexual violence in the context of police and judicial corruption and blocked
access to maternity hospitals when staff members demand bribes. Sextortion, in particular,
is a specific form of corruption involving an abuse of authority and an exchange of sexual
activities under the influence of coercion.® Sextortion is markedly common. TI's Global

% Naomi Hossain, Celestine Nyamu Musembi & Jessica Hughes, Corruption, Accountability and
Gender: Understanding the Connections, (New York: UNDP & UNIFEM, 2010) at 7, online (pdf):
<https://www.undp.org/content/dam/aplaws/publication/en/publications/womens-
empowerment/corruption-accountability-and-gender-understanding-the-connection/Corruption-
accountability-and-gender.pdf>.

38 Ibid at 5.

% Ibid at 12.

40 Hazel Feigenblatt, Breaking the Silence Around Sextortion: The Links Between Power, Sex and
Corruption, (Berlin: Transparency International (TI), 2020) at 8, online:

<https://www .transparency.org/en/publications/breaking-the-silence-around-sextortion>.
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Corruption Barometer 2019, in both the Latin America region and the Middle East and North
Africa region, found that “one in five people experienced or knows someone who
experienced sexual extortion when accessing government services.” 4!

Lower literacy rates among women facilitate a weaker understanding of their legal rights
and put them at a greater risk of situations involving corruption and sextortion.* Women
also face further adversity when they attempt to report corruption; for example, respondents
in the Dominican Republic, Honduras, and Guatemala believe that corruption complaints
are taken more seriously when filed by men.# In India, the state of Jammu and Kashmir
became one of the first administrations to introduce sextortion as a unique offence in its
criminal code.# Although legislative recognition of the gendered effects of corruption
promises progress for affected individuals, the typical barriers related to reporting
corruption and seeking redress remain in place. In fact, as of 2020, there has not been a single
sextortion case prosecuted in Jammu and Kashmir.#

1.4.2  Climate Change and Environmental Degradation

Corruption in the area of climate change holds the potential to cause wide-ranging effects.
Corrupt avoidance of climate change standards can sap projects of their effectiveness in
mitigating climate change, leading to adverse consequences for future generations. The
resultant failure or reduced success of mechanisms designed to mitigate the impacts of
climate change will also disproportionately affect vulnerable, poor populations, who are
expected to bear the brunt of the effects of climate change.

Enforcement of heightened climate change standards will require good governance at both
international and national levels. As stated by TI in Global Corruption Report: Climate Change:

[a] robust system of climate governance — meaning the processes and
relationships at the international, national, corporate and local levels to
address the causes and effects of climate change — will be essential for
ensuring that the enormous political, social and financial investments by
both the public sector and the private sector made in climate change
mitigation and adaptation are properly and equitably managed, so that
responses to climate change are successful.*

4 Ibid at 11.

42 Ibid at 19.

# Coralie Pring & Jon Vrushi, Latin America and the Caribbean 2019, (Berlin: TL, 2019) at 20, online:
<https://www.transparency.org/en/gcb/latin-america/latin-america-and-the-caribbean-x-edition-
2019>.

# Arun Sharma, “Sextortion: New Offence in J&K, Non-Bailable, Jail up to 5 Years”, The Indian
Express (15 December 2018), online: <https://indianexpress.com/article/india/jk-becomes-first-state-to-
have-law-explicitly-banning-sextortion-5493751/>.

% Lucas Amin & José Maria Marin, Recommendations on Women Against Corruption for OGP Action
Plans, (Berlin: TI, 2020) at 8, online: <https://www.transparency.org/en/publications/
recommendations-on-women-against-corruption-for-ogp-action-plans>.

4 Gareth Sweeney et al, eds, Global Corruption Report: Climate Change, (London; Washington, DC:
Earthscan/TL 2011) at xxv, online (pdf):
<https://images.transparencycdn.org/images/2011_GCRclimatechange_EN.pdf>.
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TI explains why climate change initiatives are uniquely vulnerable to corruption. Responses
to climate change will involve massive amounts of money (investment in mitigation efforts
should reach an estimated $90 trillion by 2030%), which will “flow through new and untested
financial markets and mechanisms,”* creating fertile ground for corruption. Many climate
issues are complex, new and uncertain, yet require speedy solutions, which also increases
the risk of corruption, for example by leaving “regulatory grey zones and loopholes.”#

Patrick Alley points out that rife corruption in the forestry sector has already subverted
efforts to use reforestation and forest management to slow climate change.® According to
the World Bank, timber worth an estimated $30-157 billion is illegally logged or produced
from suspicious sources every year.5! This illegal harvesting of timber is facilitated by
“deeply engrained corruption schemes”* in the industry. The forestry sector is particularly
prone to corruption because most tropical forests are on public land and therefore
susceptible to control by a small group of politicians or public servants. Timber operations
are also generally located in remote areas, far from scrutiny. A news release published by
the International Criminal Police Organization notes that illegal timber is responsible for up
to 90 percent of tropical deforestation in certain countries.>® Despite recent legislative efforts
at banning the importation of illegally sourced timber in the US,5 the EU,% and China,>
illegal timber remains easy to launder on the international market.

Bangladesh is one of the most vulnerable states for climate change-related effects. In his
article "Governance Matters: Climate Change, Corruption and Livelihoods in Bangladesh,"
Md. Ashiqur Rahman notes the deep roots corruption has in nearly all branches of

¥ “Financing Climate Action” (last visited 26 August 2021), online: United Nations
<https://www.un.org/en/climatechange/raising-ambition/climate-finance>.

4 Sweeney et al, supra note 46 at xxvi.

 Ibid.

% Patrick Alley, “Corruption: A Root Cause of Deforestation and Forest Degradation” in Sweeney et
al, supra note 46, 299 at 299.

5! Juan Jose Miranda Montero, Elisson Wright & Muhammad Najeeb Khan, Illegal Logging, Fishing,
and Wildlife Trade: The Costs and How to Combat It, (Global Wildlife Program/World Bank Group, 2019)
at 15, online: <https://openknowledge.worldbank.org/handle/10986/32806>.

52 Sweeney et al, supra note 46 at xxxii.

% International Criminal Police Organization (INTERPOL), News Release, “Forestry Crime:
Targeting the Most Lucrative of Environmental Crimes” (14 December 2020), online:
<https://www.interpol.int/en/News-and-Events/News/2020/Forestry-crime-targeting-the-most-
lucrative-of-environmental-crimes>.

5 The Lacey Act banned the import of illegally harvested timber in 2008. For a brief overview of the
law, see “Lacey Act” (last visited 8 August 2021), online: US Fish and Wildlife Service
<https://www.fws.gov/international/laws-treaties-agreements/us-conservation-laws/lacey-act.html>.
% The EU Timber Regulation states that it “counters the trade in illegally harvested timber and
timber products through three key obligations.” These obligations are a prohibition on illegal timber
and timber products, and requirement of due diligence for traders to exercise due diligence and
recordkeeping. For more information, see “Timber Regulation” (last visited 8 August 2021), online:
European Commission <https://ec.europa.eu/environment/forests/timber_regulation.htm>.

% At the end of 2019, China revised its Forest Law to ban the trade of illegal timber. See Ashoka
Mukpo, “China’s Revised Forest Law Could Boost Efforts to Fight Illegal Logging”, Mongabay (19
March 2020), online: <https://news.mongabay.com/2020/03/chinas-revised-forest-law-could-boost-
efforts-to-fight-illegal-logging/>.
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government and society. Using the Sundarbans forest as a case study, Rahman describes
how bribery is simply a reality of “doing business” for individuals like woodcutters and
honey collectors, who rely on the forest for their livelihood.?” Further, Rahman notes how
the presence of bribery facilitates excessive resource extraction, as the bribe-payers will
collect more than their permits allow.% Bribery also impacts the local population's capacity
to respond to climate change-related disasters: rather than saving to increase their adaptive
capacity in the face of global warming, 56% of individuals surveyed find themselves
spending part of their income on bribes.*® The cycle of bribery and extortion fuels further
resource extraction and simultaneously impairs the population’s adaptive capacity, thus
putting the already vulnerable population at an even greater risk. Corruption also hinders
the state’s adaptive capacity: a recent working paper published by TI Bangladesh notes that
an estimated 35% of funds meant for climate change mitigation projects are embezzled.®

Corruption threatens climate change action in many other ways. For example, undue
influence and policy capture are current and future risks to effective climate change policy,
as demonstrated by powerful energy sector lobby groups in the US.6! According to TI,
carbon markets are also vulnerable to undue influence, which might have contributed to
over-allocation of carbon permits and huge windfall profits for European power producers
in 2005-2007. Carbon markets suffer from a lack of measuring, reporting, and verification of
emissions. Other problems include the current lack of transparency and accountability in
climate policy both internationally and nationally. For example, Shahanaz Mueller points
out that, in Austria, the lack of transparency in implementation of aspirational policies has
led to disappointing performance and slow progress.®> Corruption in the construction sector
also poses a huge risk to future adaptation projects; “[a]daptation without oversight presents
a two-fold risk of diverted funds and substandard work ... which may put populations at
even more risk of climate extremes.” % There has also been a detailed economic analysis done
by Athanasios Lapatinas et al, which conclude that administrations undertake
technologically advanced climate projects in states with widespread corruption to maximize
rent-seeking, rather than the mitigation of environmental risks.® Lapatinas et al. further note
that these types of projects reduce public funds as citizens aware of deficient environmental
policies are more likely to evade taxes.®

5 Md Ashiqur Rahman, “Governance Matters: Climate Change, Corruption and Livelihoods in
Bangladesh” (2018) 147 Climatic Change at 319.

%8 Ibid.

% Ibid at 322.

6 Mushtaq Khan et al, “Climate Change Investments in Bangladesh: Leveraging Dual-Use
Characteristics as an Anti-Corruption Tool” (2020) Anti-Corruption Evidence Working Paper No 033
at 12, online: <https://ace.soas.ac.uk/publication/climate-change-investments-in-bangladesh/>.

61 Chris McGreal, “How a Powerful US Lobby Group Helps Big Oil to Block Climate Action”, The
Guardian (19 July 2021), online: <https://www.theguardian.com/environment/2021/jul/19/big-oil-
climate-crisis-lobby-group-api>.

62 Shahanaz Mueller, “Climate Policies in Austria: Poor Accountability Breeds Slow Progress” in
Sweeney et al, supra note 46, 71 at 71.

63 Sweeney et al, supra note 46 at xxxi.

¢+ Athanasios Lapatinas et al, “Environmental Projects in the Presence of Corruption” (2019) 26 Intl
Tax Pub Finance 103 at 122.

65 Jbid.
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TI points out that the corruption spawned by climate change is not limited to familiar forms
of corruption, such as misappropriation of funds and bribery, but rather “transcends the
established typologies of corruption.” TI argues that its definition of corruption, the abuse
of entrusted power for private gain, must be expanded in the context of climate change to
include “the power that future generations have vested in all of us, in our stewardship role
for the planet,” and abuses of power such as “distortion of scientific facts, the breach of
principles of fair representation and false claims about the green credentials of consumer
products.”¢

1.4.3  Global Security

When former Secretary of State John Kerry was speaking in Nigeria, he commented on the
relationship between state security and corruption, declaring that “[b]ribery, fraud, and
other forms of venality endanger everything that you value. They feed organized crime.
They gnaw away at nation-states. They take away the legitimacy of a nation-state. They
contribute to human trafficking. They discourage honest and accountable investment and
they undermine entire communities.”% In Thieves of State, Sarah Chayes argues that
corruption fuels threats to international security. Chayes ties endemic corruption by elites
to national and international revolution and violence in the Arab world, Nigeria, Ukraine,
and various historical settings.® The author draws attention to Al-Qaeda’s assertions that
the main rationale behind the 9/11 attacks was President George W. Bush’s cozy relationship
with kleptocratic Arab heads of state. To demonstrate a pattern of association between
corruption and destructive, terroristic acts, Chayes compares the example of contemporary
jihadists to Dutch Protestants who ransacked property of the corrupt Catholic Church
during the Reformation. Similar to these early Protestants, the jihadists “articulate their
struggle, at least in part, as a reaction to the kleptocratic practices of local rulers.”? Chayes
also cites other threats to global security fueled by corruption, such as uprisings leading to
government collapse. Building off of Chayes’ analysis, this has also been illustrated in
Afghanistan, South Africa and Brazil, as well as Syria and Lebanon and other countries
involved in the Arab Spring.”? Additionally, Chayes discusses the ease of trafficking in

% Sweeney et al, supra note 46 at xxv.

67 Ibid at XXv—XXVi.

¢ Kerry, supra note 11.

% Sarah Chayes, Thieves of State: Why Corruption Threatens Global Security (New York; London: WW
Norton & Company, Inc, 2015).

70 Ibid at 181.

7l Lebanon is one of the most recent examples of a country in which rampant and widespread
corruption has resulted in the collapse of its monetary system, hyperinflation, and led to wholesale
poverty and civil uprising. For more information see, Martin Chulov, “’This is the End of Times':
Lebanon Struggles to Find Political Path Through its Crisis”, The Guardian (28 June 2021), online:
<https://www.theguardian.com/world/2021/jun/28/this-is-the-end-of-times-lebanon-struggles-to-
find-political-path-through-its-crisis>. For a discussion of how endemic corruption has hindered
Afghanistan’s nation-building, see Richard L Cassin, “Loud Warnings Never Stopped about
Afghanistan’s ‘Silent Cancer” of Corruption” (17 August 2021), online (blog): The FCPA Blog
<https://fcpablog.com/2021/08/17/loud-warnings-never-stopped-about-afghanistans-silent-cancer-of-
corruption/>.
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conflict minerals and other illegal goods in corrupt countries like Zimbabwe, and unreliable
military regimes.”

Although Chayes’ first-hand experience leads to the conclusion that terrorism is, in part, a
reaction to corrupt regimes in certain countries, other empirical research undermines the
idea that corruption is a motivating factor for terrorism in general. Research by Jessica C.
Teets and Erica Chenoweth suggest that “[c]orruption does not motivate terrorism because
of grievances against corrupt states, but rather it facilitates terrorism ... corruption lowers
the barriers to terrorist attacks, probably because obtaining illicit materials to conduct
attacks is more difficult in less corrupt or transparent countries.”” In an article titled
“Terrorism and Corruption: Alternatives for Goal Attainment Within Political Opportunity
Structures,” Matthew Simpson “cast[s] doubt on the notion that terrorist violence is the
expression of grievances developed in response to perceived corruption within the political
process.””* Rather, Simpson’s research indicates that organizations turn to terrorism when
other extralegal avenues, like corruption, are blocked; “[i]n instances where the particular
path of corruption could not be employed to gain political influence, these organizations
used alternative strategies — terrorism being high on the list — to fill the gap.””> However,
Simpson recognizes that more research is required to determine when the relationship
between corruption control and terrorism might vary due to other factors like inequality and
development.

In Corruption: Global Security and World Order, Robert 1. Rotberg and Kelly M. Greenhill
further explore the connection between corruption, trafficking and global security:

The durable ties between corrupt regimes and transnational crime and
transnational trafficking pose major global security problems because of the
ability of criminal organizations to subvert stability and growth in poor
countries, by their skill at sapping such impoverished places of revenue and
legitimate modernization, by their undermining the fabric of weak and
fragile societies, and by their negative reinforcement of the least favorable
kinds of leadership in developing countries ... these unholy partnerships ...
by facilitating the spread of small arms and light weapons make civil wars
possible and lethal.”s

Adding to the issue of global security, Matthew Bunn describes the link between corruption
and nuclear proliferation, pointing out that “[corruption has been a critical enabling
element of the nuclear weapons programs in Pakistan, Iraq, Libya, and Iran.””” Bunn

72 Chayes, supra note 69 at 181-186.

73 Jessica C Teets & Erica Chenoweth, “To Bribe or to Bomb: Do Corruption and Terrorism Go
Together?” in Robert I Rotberg, ed, Corruption, Global Security, and World Order (Brookings Institution
Press, World Peace Foundation & American Academy of Arts and Sciences, 2009) 167 at 180.

7+ Matthew Simpson, “Terrorism and Corruption: Alternatives for Goal Attainment within Political
Opportunity Structures” (Summer 2014) 44:2 100 Intl J Sociology 87 at 100.

75 Ibid at 100.

76 Robert I Rotberg, “How Corruption Compromises World Peace and Stability” in Rotberg, supra
note 73, 1 at 9.

77 Matthew Bunn, “Corruption and Nuclear Proliferation” in Rotberg, supra note 73, 124 at 156.
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explains that countries aspiring to a nuclear program are limited in their choice of means to
obtain materials, and if these means are insufficient, “illicit contributions from foreign
sources motivated by cash will be central to a nuclear program’s success.” 7

For an exploration of the need for anti-corruption measures and good governance to
promote sustainable peace in post-conflict nations, see Bertram I. Spector, Negotiating Peace
and Confronting Corruption: Challenges for Post-Conflict Societies.” Spector argues that
negotiated cease-fires and other short-term measures are not enough to establish long-
lasting peace; rather, good governance is needed to end the corruption that fuels conflict in
the first place.

1.44  Treating Corruption as a Human Rights Violation

Human rights are an increasingly broad and all-encompassing concept. Laws that concern
human rights are found both nationally and internationally. With regard to global
corruption in particular, the focus is on human rights at a global level. No one definition of
human rights exists; however, the overarching goal of human rights law is to recognize and
affirm the dignity of human life.

Human rights has taken on great international significance since the Universal Declaration of
Human Rights was proclaimed in 1948.% In the ensuing period, a wide range of documents
has emerged to provide greater protections for the global population as a whole, as well as
specific marginalized groups.8® However, international human rights law has faced
criticism. The leading critique focuses on the fact that Western capitalist economies were the
driving force behind the creation of legal instruments making up the body of human rights
law. Accordingly, these laws represent the views and values of the industrialized countries,
which are then imposed on the developing world. For a similar discussion of Western
ideological imposition in international law, see Section 2.2.

78 Ibid at 124.

7 Bertram I Spector, Negotiating Peace and Confronting Corruption: Challenges for Post-Conflict Societies,
(Washington, DC: US Institute of Peace Press, 2011).

8 Universal Declaration of Human Rights, GA Res 217A (III), UNGAOR, 3rd Sess, Supp No 13, UN Doc
A/810 (1948).

81 See for example, the International Covenant on Economic, Social and Cultural Rights, 16 December
1966, A/RES/2200 (entered into force 3 January 1976); International Covenant on Civil and Political
Rights, GA Res 2200A (XXI), UNGAOR, 21st Sess, Supp No 16, UN Doc A/6316 (1966); International
Convention on the Elimination of All Forms of Racial Discrimination, GA Res 2106 (XX), UNGAOR, 20th
Sess, Supp No 14, UN Doc A/6014 (1965); Convention on the Elimination of All Forms of Discrimination
Against Women, GA Res 34/180, UNGAOR, 34th Sess, Supp No 46, UN Doc A/34/46 (1980); Convention
Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, GA Res 39/46,
UNGAOR, 39th Sess, Supp No 51, UN Doc A/39/51 (1984); Convention on the Rights of the Child, GA
Res 44/25, UNGAOR, 44th Sess, Supp No 49, UN Doc A/44/49 (1989); International Convention on the
Protection of the Rights of All Migrant Workers and Members of Their Families, GA Res 45/158, UNGAOR,
45th Sess, Supp No 49, UN Doc A/45/49 (1990); International Convention for the Protection of All Persons
from Enforced Disappearance, GA Res 61/177, UNGAOR, 61st Sess, Supp No 49, UN Doc A/61/251
(2006); Convention on the Rights of Persons with Disabilities, GA Res 61/106, UNGAOR, 61st Session,
Supp No 49, UN Doc A/61/661.
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Human rights are often categorized into civil and political rights and economic, social, and
cultural rights. These human rights include, amongst others, gender equality, the right to
life and liberty and the right to a healthy environment. Without describing all the ways
corruption can impact human rights, corruption violates the right to life, liberty, and security
of the person. Corruption perpetuates the cycle of poverty and poverty prevents people from
exercising their human rights.

In Corruption: Economic Analysis and International Law, Marco Arnone and Leonardo S. Borlini
elaborate on the impact of corruption on the rule of law and human rights:

Massive corrupt dynamics, indeed, weaken the basic foundations both of
the representative mechanisms underlying the separation of powers and of
human rights.... Since corruption generates discrimination and inequality,
this relationship [between human rights and government corruption] ...
bears on civil and political rights. For instance, it strengthens the
misappropriation of property in violation of legal rights ... it likely leads to
the rise of monopolies which either wipe out or gravely vitiate freedom to
trade. Corruption strikes at economic and social rights as well: the
commissioning by a public entity of useless or overpriced goods or services,
and the choice of poorly performing undertakings through perverted public
procurement mechanisms are mere examples of how corruption can
endanger the second generation of human rights.

The relationship between fundamental HR and corruption could not be
expressed more vividly than in the words of the UN High Commissioner
for Human Rights, Navy Pillay: “Let us be clear. Corruption kills. The
money stolen is enough to feed the world’s hungry every night, many of
them children; corruption denies them their right to food, and in some cases,
their right to life”.... The departure point and organizational principle of the
2004 [UN Development Program’s] analyst study is that “Corruption affects
the poor disproportionately, due to their powerlessness to change the status
quo and inability to pay bribes, creating inequalities that violate their
human rights.” 2

In their article “The International Legal Framework Against Corruption: Achievements and
Challenges,” Jan Wouters et al. note the increasing tendency to frame corruption as a human
rights issue.®® To help understand the link between corruption and human rights, the
International Council on Human Rights Policy divides corruption-based human rights
violations into direct, indirect, and remote violations. For example, bribing a judge directly
violates the right to a fair trial, while embezzling public funds needed for social programs
indirectly violates economic and social rights. Many commentators hope this focus on

82 Marco Arnone & Leonardo S Borlini, Corruption: Economic Analysis and International Law
(Cheltenham; Northampton: Edward Elgar, 2014) at 170-171.

8 Jan Wouters, Cedric Ryngaert & Ann Sophie Cloots, “The International Legal Framework Against
Corruption: Achievements and Challenges” (June 2013) 14:1 Melbourne ] Intl L 205 at 271-273.
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human rights will create new human rights-based remedies and assist in anti-corruption
efforts.

The coupling of corruption and human rights remains an increasingly popular trend. In
April 2015, at the 13th United Nations Congress on Crime Prevention and International
Justice in Doha, Dean and Executive Secretary of the International Anti-Corruption
Academy Martin Kreutner, stated, “All the universal goals run the risk of being severely
undermined by corruption.... Corruption is the antithesis vis-a-vis human rights, the venom
vis-a-vis the rule of law, the poison for prosperity and development and the reverse of equity
and equality.”® While recognizing the important connection between corruption and
human rights, recently some authors have further analyzed the potential dangers and
limitations of confining discussions of corruption to the language of human rights.s

Recent publications have also taken a closer look at the connection between corruption and
human rights in particular geographic areas.®® Anne Peters in her paper “Corruption and
Human Rights” and subsequent article “Corruption as a Violation of International Human
Rights” examines the various ways corruption can be conceptualized as a human rights
violation and the advantages and disadvantages of doing so. Peters also examines whether
itis a good idea to conceptualize corruption as a human rights violation and concludes, with
some limitations, that it is.8” In regard to this latter point, Peters states that this approach will
lend a political and moral slant to the anti-corruption agenda.®® As individuals begin to
understand how corruption impacts their rights, they become empowered to take action
against corrupt actors. In turn, this strengthens the anti-corruption agenda.® The UN
Human Rights Council asserts two additional advantages for this framing: first, the central
focus is on the state rather than individual perpetrators, and second, it strengthens the
position of victims.*

8 United Nations Office on Drugs and Crime (UNODC), Press Release, “Sustainable Development,
Human Rights, Freedoms Hinge on Anti-Corruption Strategies, Speakers Say as Crime Congress
Concludes High-Level Segment” (14 April 2015), online: <http://www.unodc.org/unodc/en/
press/releases/2015/April/sustainable-development--human-rights--freedoms-hinge-on-anti-
corruption-strategies--speakers-say-as-crime-congress-concludes-high-level-segment.htmI>.

8 Cecily Rose, “The Limitations of a Human Rights Approach to Corruption” (2016) 65:2 ICLQ 450.
8 See for example Kolawole Olaniyan, Corruption and Human Rights Law in Africa (Hart, 2014); Midori
Matsushima and Hiroyuki Yamada, “Impacts of Bribery in Healthcare in Vietnam” (2016) 52:10 J of
Development Studies 1479; and C Raj Kumar, “Corruption in India: A Violation of Human Rights
Promoting Transparency and the Right to Good Governance” (2015) 49:2 UC Davis L Rev 741. For
more on the connection between human rights and corruption, and the implications for anti-
corruption efforts and remedies, see Lucy Koechlin & Magdalena Sepulveda Carmona, “Corruption
and Human Rights: Exploring the Connection” in Rotberg, supra note 73, 310 at 310-340 and
International Council on Human Rights Policy, Corruption and Human Rights: Making the Connection,
(Versoix, Switzerland: ICHRP, 2009).

87 Anne Peters, “Corruption and Human Rights” (2015) Basel Institute on Governance Working
Paper No 20, online (pdf): <https://www.baselgovernance.org/sites/collective.localhost/files/
publications/corruption_and_human_rights.pdf>; and “Corruption as a Violation of International
Human Rights” (2018) 29:4 Eur J Intl L 1251.

8 Ibid at 1276.

% Ibid.

% Ibid.
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Peters discusses a leading criticism of the movement to consider corruption as a form of
human rights violations—that this conceptualization promotes neoliberal biases that
undermine values and customs held in the Global South. Critics assert that this framework
perpetuates contemporary imperialism and has a biased focus on the Global South, where
petty corruption is more prevalent.”? Nevertheless, Peters posits that the framework
advances a “modern rule-of-law-based state”?? that responds to citizens’ needs.
Additionally, Peters notes that elites vulnerable to claims of corruption and human rights
violations take up these arguments as a defensive mechanism.%

Peters concludes by asserting that there is a need for “human rights mainstreaming of anti-
corruption efforts.”% The author argues that integrating a human rights-based approach to
anti-corruption measures and vice versa furthers both efforts—promoting universal
empowerment, as well as greater monitoring and remedies. The recently proposed
International Anti-Corruption Court, discussed in Section 1.1 of this chapter, could serve as
a next step in integrating and mainstreaming human rights on a global scale.%

1.5 Relationship Between Corruption, Reduced Economic Growth, and
Poverty: An Economic and Governance Perspective

In Corruption and Poverty: A Review of Recent Literature, Chetwynd et al. summarize the
different theories and research connecting corruption with poverty.% While the authors’
summary is now dated (2003), I believe it still accurately reflects the basic relationship
between corruption and poverty. Their research reveals an indirect relationship between
poverty and corruption explained by two main theories. Persons who attach themselves to
the “economic model” argue that corruption negatively impacts indicia of economic growth,
which exacerbates poverty. Chetwynd et al. refer to the second theory as the “governance
model.” Proponents of this theory argue that there is evidence that corruption negatively
affects governance and poor governance negatively affects levels of poverty.

The following excerpt from Chetwynd et al.’s report, Corruption and Poverty, explains the
relationship between corruption and poverty:%”

BEGINNING OF EXCERPT
Introduction

Popular belief suggests that corruption and poverty are closely related in developing
countries. Corruption in the public sector is often viewed as exacerbating conditions of

o1 Ibid at 1278-1280.

%2 Jbid at 1281.

% Ibid.

%4 Ibid at 1283.

% AP News For Business Wire, supra note 7.

% E Chetwynd, F Chetwynd & B Spector, Corruption and Poverty: A Review of Recent Literature,
(Management Systems International, 2003) at 2-3.

%7 Ibid at 5-16.
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poverty in countries already struggling with the strains of economic growth and
democratic transition. Alternatively, countries experiencing chronic poverty are seen as
natural breeding grounds for systemic corruption due to social and income inequalities
and perverse economic incentives. This report summarizes recent research on the
relationship between poverty and corruption to clarify the ways in which these
phenomena interact. This understanding can inform USAID planning and programming
in democracy and governance, as well as in poverty reduction strategies.

The development literature is rich with theoretical insights on this relationship, many of
them founded on practical experience and careful observation. The World Bank’s World
Development Report for 2000/01: Attacking Poverty summarized current thinking on the
corruption-poverty linkage as follows:

The burden of petty corruption falls disproportionately on poor people
... For those without money and connections, petty corruption in public
health or police services can have debilitating consequences. Corruption
affects the lives of poor people through many other channels as well. It
biases government spending away from socially valuable goods, such as
education. It diverts public resources from infrastructure investments
that could benefit poor people, such as health clinics, and tends to
increase public spending on capital-intensive investments that offer more
opportunities for kickbacks, such as defense contracts. It lowers the
quality of infrastructure, since kickbacks are more lucrative on
equipment purchases. Corruption also undermines public service
delivery (World Bank, 2001: 201).

Many of these relationships have been examined using empirical research methods.%
Much of this literature is recent -- from the mid-1990s -- when major international donor
institutions began to focus attention on corruption issues and researchers initiated cross-
country measurement of the corruption phenomenon. This report integrates this literature
to present the major themes that are hypothesized and tested.

2 Examining the Relationship Between Corruption and Poverty

This review found that few studies examine or establish a direct relationship between
corruption and poverty.” Corruption, by itself, does not produce poverty. Rather,
corruption has direct consequences on economic and governance factors, intermediaries

% [1] Many studies address the issue indirectly; few address it directly. See Annex 1, Bibliographic
Table.

% [4] One group of researchers, Gupta et al (1998), found a statistically significant positive association
directly between corruption and poverty. Tests for directionality showed that it appears to be
corruption that increases poverty.
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that in turn produce poverty. Thus, the relationship examined by researchers is an indirect
one.

Two models emerge from the research literature. The “economic model” postulates that
corruption affects poverty by first impacting economic growth factors, which, in turn,
impact poverty levels. In other words, increased corruption reduces economic
investment, distorts markets, hinders competition, creates inefficiencies by increasing the
costs of doing business, and increases income inequalities. By undermining these key
economic factors, poverty is exacerbated.

Reduced economic
Increased growth and
. . . Increased poverty
corruption increased income
inequality

The “governance model” asserts that corruption affects poverty by first influencing
governance factors, which, in turn, impact poverty levels. So, for example, corruption
erodes the institutional capacity of government to deliver quality public services, diverts
public investment away from major public needs into capital projects (where bribes can
be sought), lowers compliance with safety and health regulations, and increases
budgetary pressures on government. Through these serious challenges to governance
practices and outcomes, poverty is affected.

Reduced
Increased
. governance Increased poverty
corruption .

capacity

Corruption Impedes Economic Growth

The relationship between corruption and economic growth is complex. Economic theory
supports the notion that corruption hinders economic growth in the following ways:

e  Corruption discourages foreign and domestic investment: rent taking increases costs
and creates uncertainty, reducing incentives to both foreign and domestic
investors.

o  Corruption taxes entrepreneurship: entrepreneurs and innovators require licenses
and permits and paying bribes for these goods cuts into profit margins.

o  Corruption lowers the quality of public infrastructure: public resources are diverted
to private uses, standards are waived; funds for operations and maintenance are
diverted in favor of more rent seeking activity.
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o  Corruption decreases tax revenue: firms and activities are driven into the informal
or gray sector by excessive rent taking and taxes are reduced in exchange for
payoffs to tax officials.

o Corruption diverts talent into rent seeking: officials who otherwise would be
engaged in productive activity become pre-occupied with rent taking, in which
increasing returns encourage more rent taking.

o  Corruption distorts the composition of public expenditure: rent seekers will pursue
those projects for which rent seeking is easiest and best disguised, diverting
funding from other sectors such as education and health.1%

These theoretical propositions are supported by a number of empirical studies. They
demonstrate that high levels of corruption are associated with low levels of investment
and low levels of aggregate economic growth. For example, the results of several World
Bank corruption surveys illustrate this inverse relationship between corruption and
economic growth.

o  Corruption discourages domestic investment. In Bulgaria, about one in four
businesses in the entrepreneur sample had planned to expand (mostly through
acquiring new equipment) but failed to do so, and corruption was an important
factor in their change of plans. The Latvia study surveyed enterprises that had
dropped planned investments. It found that the high cost of complying with
regulations and the uncertainty surrounding them, including uncertainty
regarding unofficial payments, were important factors for 28% of businesses
foregoing new investments.

o  Corruption hurts entrepreneurship especially among small businesses. Several studies
reported that small businesses tend to pay the most bribes as a percentage of
total revenue (especially in Bosnia, Ghana, and Slovakia). In Poland, businesses
have to deal with a large number of economic activities that are licensed,
making them more prone to extortion.

e  Corruption decreases revenue from taxes and fees. In Bangladesh, more than 30% of
urban household respondents reduced electric and/or water bills by bribing the
meter reader. In several studies, respondents were so frustrated that they
indicated a willingness to pay more taxes if corruption could be controlled
(Cambodia, Indonesia, Romania). 10!

100 [5] For a summary discussion of these points, see Mauro 1999. For further discussion of the
theoretical reasoning, see Heidenheimer and Johnston (2002), specifically Chapter 19, Corruption and
Development: A Review of the Issues, pp. 329-338 (Pranab Bardhan); Chapter 20, The Effects of
Corruption on Growth and Public Expenditure, pp. 339-352 (Paolo Mauro); Chapter 21, When is
Corruption Harmful? pp. 353-371 (Susan Rose-Ackerman).

101 [6] For clarity, abbreviated references to the diagnostic studies are by country name rather than by
name of author. References to the diagnostic studies are grouped at the end of the bibliography.
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[Note: The empirical data cited by Chetwynd et al. is from the 1990s and early 2000s.
Subsequent empirical research has cast doubt on the claim that high levels of corruption
adversely affect economic growth in terms of GDP. In fact, corruption might increase
economic growth in the short run under certain circumstances (for example, by allowing
corporations to avoid meeting expensive environmental requirements). However, Toke
S. Aidt argues that corruption still impedes sustainable economic growth in the long run
in his article “Corruption and Sustainable Development,” discussed at page 33-35 of this
chapter.]

Corruption Exacerbates Income Inequality

Several studies have demonstrated a relationship between corruption and income
inequality. The theoretical foundations for this relationship are derived from rent theory
and draw on the ideas of Rose-Ackerman (1978) and Krueger (1974), among others.
Propositions include:

e Corruption may create permanent distortions from which some groups or
individuals can benefit more than others.

e The distributional consequences of corruption are likely to be more severe the
more persistent the corruption.

e The impact of corruption on income distribution is in part a function of
government involvement in allocating and financing scarce goods and services
(Gupta, Davoodi, and Alonso-Terme, 1998).

How does corruption exacerbate income inequality? Evidence from diagnostic surveys of
corruption in several countries suggests that corruption aggravates income inequality
because lower income households pay a higher proportion of their income in bribes.

In conclusion, the literature establishes clearly that corruption impedes economic growth
and augments income inequalities. How does reduced economic growth, in turn, increase
poverty?

Reduced Economic Growth Rates Increase Poverty

There is evidence that the absence of economic growth (or negative growth) increases
poverty. Quibria’s study (2002) suggests that the burden of rapid economic retrenchment,
such as seen recently in Thailand and Indonesia, hurts the poor most heavily. Similarly,
in the transition countries of the former Soviet Union (FSU), the changeover to a market
system was associated with a sharp initial drop in output and significantly higher levels
of poverty. The expansion of poverty was initiated by the collapse of GDP, which fell by
50 percent in the FSU countries and 15 percent in Central and Eastern Europe. Poverty
was found to be highly correlated with administrative corruption and corruption was
empirically associated with lower economic growth rates (World Bank, 2000a).
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Using a poverty model, the Gupta et al. (1998) study conducted a cross-national analysis
of up to 56 countries to examine the relationship between growth and poverty.... The
authors found that higher growth is associated with poverty alleviation.

In his comprehensive study of the so-called Asian Tigers, Quibria (2002) gives a good
example of rapid economic growth (during the 1980s and 1990s) leading to a substantial
decrease in those living below a poverty line of $1.25 per day. %2 Further, in those countries
with a more equitable distribution of income at the outset, the decrease in poverty tended
to be more robust. However, even in this special case of multiple country rapid growth in
a particular region, income distribution remained more or less constant over the period
of growth. Similarly, Ravallion and Chen (in Easterly, 2001: 13-14) examined 65
developing countries between 1981 and 1999. They found that the number of people
below the poverty line of $1 per day was reduced in countries with positive economic
growth. However, they concluded that “measures of inequality show no tendency to get
either better or worse with economic growth.”103

In conclusion, these studies show conclusively that income rises with economic growth
and vice versa. It should be noted that economic growth does not necessarily lead to more
equal income distribution; an increase in income may benefit the better-off rather than
bringing the poor out of poverty. Income distribution seems to be an important
moderating factor in the relationship between economic growth and poverty reduction.

2.1 Governance Model

The governance model postulates that increased corruption reduces governance capacity,
which, in turn, increases poverty conditions. Kaufmann et al. (1999) define governance as,

“the traditions and institutions by which authority in a country is
exercised. This includes (1) the process by which governments are
selected, monitored and replaced, (2) the capacity of the government to
effectively formulate and implement sound policies, and (3) the respect
of citizens and the state for the institutions that govern economic and
social interactions among them.”

Corruption disrupts governance practices, destabilizes governance institutions, reduces
the provision of services by government, reduces respect for the rule of law, and reduces
public trust in government and its institutions. Impaired governance, in turn, reduces

102 [13] Quibria (2002). Quibria suggests that a factor in this growth was the containment of
corruption to the centralized type which he considers less costly to growth than more generalized or
chaotic corruption.

103 [14] Easterly (2001) at 13-14. In severe economic retraction, the poor suffer appreciably greater loss
in income than the population's average. Easterly quotes from Martin Ravillion and Shaohua Chen,
Distribution and Poverty in Developing and Transition Economies (World Bank Economic Review
No.11 May 1997).
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social capital and public trust in governance institutions; this reduces the public funds
available to support effective economic growth programs and reduces the capability of
government to help its citizens and the poor, in particular.

Corruption Degrades Governance

Johnston (2000) suggests that serious corruption threatens democracy and governance by
weakening political institutions and mass participation, and by delaying and distorting
the economic development needed to sustain democracy. In a study of 83 countries,
Johnston compares Transparency International’s CPI with an index of political
competitiveness and finds that well-institutionalized and decisive political competition is
correlated with lower levels of corruption. These results were confirmed, even when
controlling for GDP and examining the relationship over time.

Diagnostic surveys of corruption in Bosnia-Herzegovina, Ghana, Honduras, Indonesia
and Latvia report that government institutions with the highest levels of corruption tend
to provide lower quality services. The converse is also true: in Romania, the survey shows
that state sector entities with better systems of public administration tend to have lower
levels of corruption.

The literature shows that corruption impacts the quality of government services and
infrastructure and that through these channels it has an impact on the poor. This is
particularly the case in the health and education sectors. Enhanced education and
healthcare services and population longevity are usually associated with higher economic
growth. But under conditions of extensive corruption, when public services, such as
health and basic education expenditures that especially benefit the poor, are given lower
priority in favor of capital intensive programs that offer more opportunities for high-level
rent taking, lower income groups lose services on which they depend. As government
revenues decline through leakage brought on by corruption, public funds for poverty
programs and programs to stimulate growth also become more scarce.

Impaired Governance Increases Poverty

Pioneering research on the relationship among corruption, governance and poverty has
been conducted at the World Bank by the team of Kaufmann, Kraay and Zoido-Lobaton.
Their studies suggest an association between good governance (with control of corruption
as an important component) and poverty alleviation.

Kaufmann et al. (1999) studied the effect of governance on per capita income in 173
countries, treating “control of corruption” as one of the components of good
governance.... Analysis showed a strong positive causal relationship running from
improved governance to better development outcomes as measured by per capita
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income.™ A one standard deviation improvement in governance raised per capita
incomes 2.5 to 4 times. Analysis of updated indicators for 2000-2001 did not change these
conclusions.!%

Kaufmann and Kraay (2002) used updated governance indicators to gain a more nuanced
understanding of the role of good governance in the relationship between corruption and
growth in per capita incomes.'% Using governance data for 2000/01, the authors establish
empirically that for Latin American and Caribbean countries (i) better governance tends
to yield higher per capita incomes, but (ii) higher per capita incomes tend to produce
reduced governance capacity. The authors attribute this second finding to state capture.
In short, the authors suggest that corruption (in the form of state capture) may interfere
with the expected relationship between economic growth (higher per capita incomes) and
better governance. The authors note that an empirical in-depth examination of the
phenomenon of state capture in the Latin American and The Caribbean (LAC) region is
part of the upcoming research agenda.?”

The effect of governance on corruption and poverty is illuminated by another World Bank
study (2000a). The deterioration in governance discussed in this study was accompanied
by an increase in both corruption and poverty. Thus, as seen earlier, increases in

104 [16] Kaufmann, Kraay and Zoido-Lobaton (1999) at 15. Although the relationship held for most of
the aggregate indicators, the test of the relationship between the aggregate indicator for corruption
and increase in per capita income did not hold up. Specification tests reported the p -value associated
with the null hypothesis that the instruments affect income only through their effects on governance.
For five out of the six aggregate indicators, the null hypothesis was not rejected, which was evidence
in favor of the identifying assumptions. Corruption was the aggregate indicator for which the null
hypothesis was rejected. This suggested that the aggregate indicator was not an adequate
independent measure of corruption. “This is not to say that graft is unimportant for economic
outcomes. Rather, in this set of countries, we have found it difficult to find exogenous variations in
the causes of graft which make it possible to identify the effects of graft on per capita incomes.” P.16
n. 15.

105 [17] Kaufmann, Kraay and Zoido-Lobaton (2002). In an April, 2002, presentation at the US
Department of State, Dr. Kaufmann summarized this work on governance and the demonstrated link
to better development outcomes such as higher per capita income, lower infant mortality and higher
literacy. He expects that donors will pay much more attention to governance, and that the link
between good governance and poverty alleviation is now a mainstream concept. Kaufmann (2002),
slide 44. New data will be released shortly and will be available at
<http://info.worldbank.org/beeps.kkz/>.

106 [18] Kaufmann and Kraay (2002). In a forthcoming study that draws on a survey of public officials
in Bolivia, Kaufmann, Mehrez and Gurgur conclude (using a theoretical model for econometric
analysis) that external voice and transparency have a larger effect on corruption (and quality of
service) than conventional public sector management variables (such as civil servant wages, internal
enforcement of rules, etc.).

107 119] This study would be similar to the Business Environment and Enterprise Performance Survey
(BEEPS), developed jointly by the World Bank and the EBRD, which generated comparative
measurements on corruption and state capture in the transition economies of the CIS and CEE. See
<http://info.worldbank.org/governance/beeps/>.
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corruption tend to deteriorate governance practices, but the reverse holds true as well —
reduction in governance capacity increases the opportunities for corruption.

Reduced Public Trust in Government Increases Vulnerability of the Poor

Corruption that reduces governance capacity also may inflict critical collateral damage:
reduced public trust in government institutions. As trust—an important element of
social capital —declines, research has shown that vulnerability of the poor increases as
their economic productivity is affected. The concept of social capital refers to social
structures that enable people to work collectively for the good of the group.’® One of the
most important and widely discussed elements of social capital is trust, both
interpersonal trust and trust in institutions of government.!®

One of the effects of widespread corruption in government services is that it appears to
contribute to disaffection and distrust, and this appears to impact particularly heavily on
the poor.'° This is not surprising, because low income people are the ones who are most
likely to be dependent on government services for assistance with basic needs, such as
education and healthcare, and least likely to be able to pay bribes to cut through complex
and unresponsive bureaucracies. Lack of trust has economic consequences: when people
perceive that the social system is untrustworthy and inequitable, this can affect incentives
to engage in productive activities.!!!

3 Conclusion

Overall, the literature reviewed in this paper demonstrates that corruption does
exacerbate and promote poverty, but this pattern is complex and moderated by economic
and governance factors. Table 1 summarizes the major findings of this report.

Table 1. Major Propositions Linking Corruption and Poverty

* Economic growth is associated with poverty reduction

e The burden of rapid retrenchment falls most heavily on the poor.

e Corruption is associated with low economic growth

e  Corruption reduces domestic investment and foreign direct investment

108 [20] For a discussion of various definitions of social capital and their evolution, see Feldman and
Assaf (1999).

109 [21] See Rose-Ackerman (2001). Rose-Ackerman discusses the complex nature of the relationship
between trust, the functioning of the state and the functioning of the market. The study stresses the
mutual interaction between trust and democracy and the impact of corruption.

110 [22] Rose-Ackerman (2001) at 26, noting that this is especially the case in the FSU.

111 [23] Buscaglia (2000), discussing corruption and its long term impact on efficiency and equity,
especially corruption in the judiciary.
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e  Corruption reduces public sector productivity

e  Corruption distorts the composition of government expenditure, away from services
directly beneficial to the poor and the growth process, e.g., education, health, and
operation and maintenance

®  Better health and education indicators are positively associated with lower corruption

e Corruption reduces government revenues

e  Corruption lowers the quality of public infrastructure

e  Corruption lowers spending on social sectors

e Corruption increases income inequality

¢ Corruption increases inequality of factor ownership

¢ Inequality slows growth

e Corruption decreases progressivity of the tax system

e Corruption acts as a regressive tax

* Low income households pay more in bribes as percent of income

®  Better governance, including lower graft level, effects economic growth dramatically

®  Better governance is associated with lower corruption and lower poverty levels.

* High state capture makes it difficult to reduce inequality

e Extensive, organized, well institutionalized and decisive political competition is
associated with lower corruption

e Trustis a component of social capital. Higher social capital is associated with lower
poverty. Corruption undermines trust (in government and other institutions) and
thereby undermines social capital.

END OF EXCERPT

The 2015 OECD report, Consequences of Corruption at the Sector Level and Implications for
Economic Growth and Development, explores the correlation between corruption and economic
growth by focusing on four sectors that are key in promoting economic growth and
development but also vulnerable to corruption: extractive industries, utilities and
infrastructure, health, and education.? The report investigates how corruption “distorts
sector performance”!® and the consequences for economic growth and development. For
example, in extractive industries, the report finds that corruption can siphon funds away
from populations and render dependence on natural resources counterproductive for the
economy. The analysis concludes that corruption in these four sectors directly affects the
cost of public and private sector projects, while indirectly damaging public institutions,
eroding public trust in government and increasing inequality.

In “Corruption and Sustainable Development,” Toke S. Aidt takes a new approach to
analyzing the relationship between growth and corruption.’* Aidt points out that “[m]ost
of the empirical research on the consequences of corruption at the economy-wide level uses

112 OECD, Consequences of Corruption at the Sector Level and Implications for Economic Growth and
Development, (Paris: OECD Publishing, 2015), online:
<http://www.oecd.org/publications/consequences-of-corruption-at-the-sector-level-and-implications-
for-economic-growth-and-development-9789264230781-en.htm>.

113 [bid at 9.

114 Toke S Aidt, “Corruption and Sustainable Development” in Susan Rose-Ackerman & Tina
Soreide, eds, International Handbook on the Economics of Corruption, vol 2 (Cheltenham; Northampton:
Edward Elgar, 2011), 3 at 3-50.
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real GDP per capita,”'> which has led to ambiguous and contradictory results regarding
causal directions. The author argues that research focused on GDP is “barking up the wrong
tree.”116 Since “development is concerned with sustainable improvements in human

welfare,”1” Aidt’s research focuses instead on the relationship between corruption and
sustainable development, and indicates that “corruption is a major obstacle to sustainable
development.” 18 Aidt defines sustainable development as “present economic paths that do
not compromise the well-being of future generations.”"? The following excerpt summarizes

Aidt’s findings on the relationship between corruption and sustainable development:

Corruption has the potential to undermine sustainable development in
many ways ... sustainable development requires suitable investment in the
economy’s capital assets. A vast empirical literature strongly suggests that
corruption is one reason why many societies do not make sufficient
investments in their productive base. Take, for example, education, that is,
investment in the stock of human capital. Since education is associated with
positive externalities, the social value of these investments exceeds the
private return, and public funding is justified from a social point of view, in
particular for primary education. But do the funds committed always reach
the schools? Expenditure tracking surveys undertaken by the World Bank
in Africa suggest that the answer is no: corrupt officials manage to divert
the flow of funds to other purposes, most likely to private consumption or
political patronage ... the macroeconomic evidence presented by Mauro
(1998), Tanzi (1998) and many others shows how corruption distorts the
portfolio of public spending by shifting resources away from education and
towards public [sic] consumption. In short, there are good reasons to believe
that corruption undermines the accumulation of human capital and may
thus be a cause of unsustainable development.

Another example is investment in manufactured capital. A large theoretical
literature highlights different reasons why corruption reduces the incentive
to invest. The basic point is that corruption, through the sale of investment
licenses or simply through creation of red tape and rent-seeking, serves as
a tax on investment. The macroeconomic evidence strongly confirms that
investment does not thrive in a corrupt environment.... Tanzi and Davoodi
(1998), for example, show that corruption tends to increase public
investment, but that it is associated with low operation and maintenance
expenditures and with poor quality of infrastructure, that is, with
investments of lower quality. Moreover, Wei (2000) demonstrates that
corruption acts like a tax on international investments.... Along similar lines,
Rose-Ackerman (1999, ch. 3), argues that corrupt politicians favor
investment projects with inefficiently high capital intensity (‘white
elephants’) because the stream of bribe income generated by such projects

115 Ibid at 6.
116 Jhid at 3.

17 Ibid.

118 Ibid at 37.
119 Jbid at 6.
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is front-loaded. As a consequence of this bias, too little investment is
subsequently made in maintaining the capital.

The final example relates to the management of natural capital. Leite and
Weidmann (2002) and many others provide macroeconomic evidence on
the close association between extraction of natural resources, resource rents,
and corruption. Anecdotal evidence linking the exploitation of natural
resources to corruption is also abundant, ranging from kickbacks associated
with logging concessions in Malaysia and Indonesia to oil concessions in
Nigeria.... The consequence of these distortions is environmental
degradation. This is directly related to a vast literature on the so-called
‘resource curse’. Economic logic suggests that abundance of natural
resources should be beneficial for economic development.... Yet, as first
demonstrated by Sachs and Warner (1997), despite this apparent advantage,
resource-rich countries tend to grow at a slower rate than other countries.
One often-cited reason for this curse is that resource abundance fosters a
‘rentier’ economy with rampant corruption and poorly developed
institutions.... Such an environment not only encourages overuse of the
natural resource base; it also crowds out investment in manufactured and
human capital (Gylfason, 2001; Papyrakis and Gerlagh, 2006), misallocates
talent away from innovative activities to rent-seeking (Acemoglu and
Verdier, 1998) and encourages growth-harming increases in government
consumption (Atkinson and Hamilton, 2003) ... the general message from
this literature is that resource rents induce corruption where institutions are
weak, and that corruption and weak institutions encourage overuse of
natural capital. The implied net result is a significant fall in genuine
investment.

These examples show that corruption can be a threat to sustainable
development through the effect it has on investment in an economy’s
productive base. However, they also demonstrate another basic point. The
effect of corruption on economic growth, defined in terms of GDP per
capita, is likely to be smaller than the corresponding effect of corruption on
genuine investment and sustainability, at least over the medium term.
[footnotes omitted]!20

For a detailed analysis of the effects of corruption on markets, national economies, the public
sector, institutions and other aspects of economies and governance, see Arnone and Borlini,
Corruption: Economic Analysis and International Law.'?!

120 Jbid at 9-11.
121 Arnone & Borlini, supra note 82.
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1.6 Poverty and Corruption: A Morally, Economically, and Politically
Indefensible Problem

Figure 1.1 Scenes from the Kibera in Nairobi

Note. Photo by Karl Mueller. CC BY 2.0 Generic license.

The following excerpts are from Roy Cullen’s readable and informative book The Poverty of
Corrupt Nations.’?> Mr. Cullen, a former member of the Parliament of Canada, is also a
founding member of the Global Organization of Parliamentarians Against Corruption.’? In
his book, he finds a strong correlation between low GDP per capita and corruption (or more
accurately “perceptions of corruption,” based on TI's Corruption Perceptions Index). The
following excerpts illustrate some connections between corruption and poverty:12

BEGINNING OF EXCERPT

Nations where corruption is rampant also tend to have a large proportion of the
population living in poverty — such as the people in this shanty town — while the
countries’ leaders may be diverting millions from national wealth to Swiss bank accounts

for their personal benefit.

122 Roy Cullen, The Poverty of Corrupt Nations (Toronto: Blue Butterfly Books, 2008).
123 See “GOPAC” (last visited 3 September 2021), online: Global Organization of Parliamentarians

Against Corruption <http://gopacnetwork.org/>.
124 Cullen, supra note 122 at 1-6, 27-29, 59-61, 71-72.
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[Note: The photograph of the shanty town in Cullen’s book is not reproduced because
permission could not be obtained. An alternative picture has been substituted. See Figure
1.1]

What I will attempt to demonstrate in this book is that while bribery and corruption may
have cultural connotations and roots, they are morally and economically indefensible.
This book places its focus on the relationship between corruption and poverty. It has two
major themes.

First, there is the need for world leaders to address the growing disparities between the
rich and poor nations. How big is this gap and what are the trends? As David Landes
highlights in The Wealth and Poverty of Nations, “The difference in income per head
between the richest industrial nation, say Switzerland, and the poorest non-industrial
country, Mozambique, is about 400 to 1. Two hundred and fifty years ago, this gap
between richest and poorest was perhaps 5 to 1.... It is estimated that in today's world,
20,000 people perish every day from extreme poverty (some argue that the figure is 50,000
daily deaths from poverty-related causes).

[Note: The enormous gulf globally between the rich and the poor continues to grow. For
a more nuanced analysis of income inequality and the dangers it creates, see: World Social
Report 2020, UNDESA, 2020, ST/ESA/372 and Facundo et al, “The Elephant Curve of
Global Inequality and Growth” (2018) 108 AEA Papers and Proceedings at 103.]

Second, there is a need to deal with bribery and corruption, a growing activity that is
getting completely out of hand, and one of the key factors that is slowing growth and
reducing economic opportunities in the developing world.

I then argue that conventional approaches to battling poverty and corruption have not
worked and need to be examined. We need to begin thinking and acting creatively to
develop a new paradigm. Executing corrupt officials (25 officials have met this fate in
China in the past four years) is not the answer for progressive nations with a respect for
human rights and the rule of law.

The two themes mentioned above are closely interconnected. The poverty of the world's
poor nations is significantly exacerbated through bribery and corruption. Later on, I will
describe the high degree of correlation between poverty and corruption. Not only do the
problems of income distribution amongst the political elites, the working poor, and the
poverty-stricken become more exaggerated, but it saps hope. Corruption also leads to
political instability, donor fatigue, and the disappearance of much needed investment
capital in the affected countries.

We know that disparities between the rich and poor nations are not a function of poverty
alone. In fact, corruption is not an unknown phenomenon in the so-called developed
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world.... There are many underlying reasons for the wealth and income disparities. Some
of these factors are not controllable, whereas corruption, with political will, can be
controlled.

Quite clearly, corruption is a disease that affects every functioning aspect of governments.
To better understand the correlation between corruption and good governance,
researcher Tony Hahn created an Index of Public Governance (IPG). Hahn uses three
levels of measurement to compute the index, drawing on data from the Freedom House's
2004 indices of political rights and civil liberties, Transparency International's 2004
Corruptions Perceptions Index, and the Economic Freedom of the World's 2004 annual
report [these indices are further discussed in Section 4]. Each set of data represents a
democratic and capitalist perspective of government based on the fundamentals that
good governance ensures the ability of citizens to vote, encourages free enterprise,
improves quality of life, and allows citizens to exercise their civil liberties.

Hahn's Index ranks 114 countries, revealing New Zealand at the top of the list with the
highest model of good governance with a ranking of 9.45 out of 10. Following closely
behind are Finland, Switzerland, Iceland, and Denmark. Also included in the top 10 are
the United Kingdom, with a ranking of 9.2, and Australia and Canada, each of which have
a perfect score in the areas of political rights and civil liberties. Surprisingly the United
States missed the top 10 by one, ranking eleventh with a score of only 8.2 on economic
freedom.

Most importantly, however, are the results for Africa. The first of the African countries to
make the list is Botswana, which ranks 29th with a score of 7.52, with Mauritius and South
Africa following closely behind. What is interesting about this, as Hahn points out, is that
unemployment in Botswana is over 20 per cent and a third of the population is living with
HIV/AIDS. Comparing the Index rankings with indicators of development such as life
expectancy and literacy, Botswana is gravely behind South Africa and Mauritius, with a
life expectancy at 33.38 years—less than half the expected age of Mauritians. Another
African nation worth noting is war-torn Sierra Leone, which ranks 74th on the Index of
Public Governance, ahead of both Russia (91st place) and China (99th place). Yet in
comparison to indicators of development, China and Russia also greatly surpass Sierra
Leone.

Hahn points to history and culture to explain why a country can have a positive ranking
in the Index of Public Governance and a low incidence of development. He argues that if
countries that have the foundations of good governance continue with their efforts,
development will follow. This means if countries like Sierra Leone stick to the path of
comparatively good governance, while countries like Russia do not, then the indicator of
development should rise for Sierra Leone in comparison with Russia.

In fact, Hahn's hypothesis on the relationship between corruption and poverty appears
to be supported in a correlation analysis between Hahn's IPG and GDP per capita.
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However, good governance is not the only indicator of corruption—poverty plays a role
as well. Governance, Corruption, and Economic Performance recently published by the IMF,
includes studies on the impact of corruption on economic performance. Amongst the
findings are the following:

e social indicators (e.g. child mortality rate, school drop-out rates) are worse
where corruption is high;

e countries with higher corruption tend to have lower per capita income, a higher
incidence of poverty and greater income inequality;

e tax revenue is lower in more corrupt countries;

e transition economies that have made more progress on structural reform tend to
be less corrupt; and

e decentralization of taxation and spending improves governance.

Corruption and Society

In a December 2005 document, “Controlling Corruption: A Handbook for Arab
Politicians,” a number of negative impacts of corruption on society were identified ...

e Substitutes personal gain for public good;

e Prevents or makes it more difficult for governments to implement laws and
policies;

e Changes the image of politicians and encourages people to go into politics for
the wrong reasons;

e Undermines public trust in politicians and in political institutions and
processes;

e Erodes international confidence in the government;
¢ Encourages cynicism and discourages political participation;

e Can contribute to political instability, provoke coups d’état, and lead to civil
wars;

e Perverts the conduct and results of elections, where they exist;
e Keeps the poor politically marginalized;
¢ Consolidates political power and reduces political competition;

¢ Delays and distorts political development and sustains political activity based
on patronage, clienteles and money;

e Limits political access to the advantage of the rich;

e Reduces the transparency of political decision-making.
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For politicians in Mexico, when it comes to dealing with the drug lords, the choices are
very clear —take the money and run and turn a blind eye; or have you and your family
face the consequences of violence turned against you. It becomes even more difficult for
a politician attempting to fight the drug lords when the police themselves are corrupt,
and when judges are also bribed. It takes a brave politician to buck this trend.

Corruption is not only related to regular crime, however; the downing of a Russian
passenger airliner in August 2004 by terrorists highlights how corruption and terrorism
can be linked. It is alleged that the terrorist who blew up one of the planes was initially
denied boarding the aircraft because of some irregularities with her documentation.
However, a bribe approximating US $50 was paid —allowing her to board the aircraft and
eventually blow it up, causing the death of 46 people.

In conclusion, corruption has enormous implications for developing countries. It
undermines democratic processes, carries with it a huge economic cost, and corruption
can lead to political unrest. But corruption also impacts countries with more developed
economies and it is [to this] aspect that we now turn our attention.

Developed countries are not immune from corruption—it is more a question of order of
magnitude, and the level of damage that corruption can cause in the respective
jurisdictions. Many or all the negative consequences associated with corruption for
developing countries apply to the more developed economies. There are, however, some
additional and unique considerations for the industrialized world. There is an economic
cost of bribery that is reflected in a higher cost of doing business in corrupt countries. This
limits levels of foreign direct investment by developed countries in developing and
emerging economies. Corruption in developing countries has undoubtedly changed
world migration patterns as people flee their home countries out of disgust and/or the
desire to improve the quality of their lives. They may flee their country of birth if they are
being persecuted for exposing corrupt practices, or when bribery has caused greater
health, safety, and environmental risks. [footnotes omitted]

END OF EXCERPT
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2. THE MANY FACES OF CORRUPTION

2.1 No Universal Definition

Corruption is not a singular concept;'? it comes in many forms and occurs in both hidden
and open places. It is truly a global phenomenon; no country is corruption free. Although
global in its nature, there is no global consensus on a universal definition of corruption. The
definition and public perception of what behaviour constitutes corruption will vary to some
extent depending on both the past and present social, political, economic, and cultural
structure of each society.'? For example, the line between lawful gift-giving and unlawful
bribery is nearly impossible to pinpoint. Some countries have more prevalent social,
political, and economic customs of gift-giving. In many Asian countries, for example, gift-
giving is, or until recently has been, part of a complex socio-economic custom. In China, that
custom is called guanxi.’” The line between gifts and bribes can also change over time within
a country. Indeed, over the past 50-75 years, this has taken place rapidly in many countries
with the unrelenting march of the market economy into so-called “developing countries.” 128
Adam Graycar and David Jancsics in “Gift Giving and Corruption” provide a very useful
four-part typology to distinguish between gifts and bribes in the public administration
context.1?

125 For an introduction to the illusive nature of corruption as a concept, see Jonathan Rose, “The
Meaning of Corruption: Testing the Coherence and Adequacy of Corruption Definitions” (2018) 20:3
Public Integrity 220; Joseph Pozsgai-Alvarez, “The Abuse of Entrusted Power for Private Gain:
Meaning, Nature and Theoretical Evolution” (2020) 74 Crime L & Soc Change 433.

126 Perhaps the leading text on the history throughout the ages is JT Noonan, Bribes: The Intellectual
History of Moral Ideas (New York: MacMillan, 1984).

127 A Smart, “Gifts, Bribes and Guanxi: A Reconsideration of Bourdieu’s Social Capital” (1993) 8:3
Cultural Anthropology 388.

128 For example, P Verhezen, in “Gifts and Alliances in Java” (2002) 9:1 J Eur Ethics Network 56,
argues that the traditional Javanese norms of harmony and respect have been replaced by economic
values encouraging individualistic consumption and accumulation rather than sharing of communal
wealth. He states that “the [traditional Javanese] logic of the gift and its inherent three-fold structure
of obligation [harmony, hierarchy, respect and reciprocity] are [now] used for personal gain, not
maintaining a social order.... The rhetoric and ceremonial forms of a traditional culture are used to
camouflage what are in fact business or commercial, and in extreme cases even extortionary
relationships.” This example is cited by Douglas W Thompson, A Merry Chase Around the Gift/Bribe
Boundary (LLM Thesis, University of Victoria, Faculty of Law, 2008) at 54-56. Thompson (in Chapter
2 of their thesis) also describes a somewhat similar shift in ancient Athens, whereby some
traditionally proper gifting became unethical and illegal as Athens society changed.

129 Adam Graycar & David Jancsics, “Gift Giving and Corruption” (2017) 40 Intl ] Pub Admin 1013-
1023. Their four-part typology is divided into social gift, social bribe, bureaucratic gift and
bureaucratic bribe. They apply (at page 1020) a series of questions to help distinguish the four
different types of exchanges:

The variables that we would consider for each of these are: what is the primary
function of the exchange; what is it that is being transacted; what is expected in
return; does the organizational affiliation of the participants matter; are they
exchanging their own resources, or somebody else’s (the organization’s); is there
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Although cultural differences may affect the nature, extent, and kinds of “corruption” in
different states, this absence of universal agreement on the exact meaning of corruption does
not mean there is no consensus at all on its meaning. The United Nations Convention
Against Corruption (UNCAC) does not define the word corruption. Instead, it adopts the
pragmatic approach of describing a number of specific behaviours that parties to the
Convention must criminalize as corrupt, and other specific behaviours that State Parties
should at least consider criminalizing. Thus, all countries that are parties to UNCAC agree
that at least the conduct of the mandatory offences in UNCAC fall within the meaning of
corruption. Therefore, in a legal sense, corruption is the type of behaviour that a state has
defined as corrupt. Other behaviour a vast majority of people may consider morally corrupt,
but is not specified in law as corrupt, is legally permissible behaviour regardless of its moral
offensiveness. This form of behaviour is sometimes disparagingly referred to as “legal
corruption.” Chapter 2 is devoted to an examination of the forms of conduct that have been
defined as crimes of bribery or corruption.

“Corruption” is best seen as a broad, generic concept. TI's definition of corruption best
captures this generic flavour: “corruption is the abuse of entrusted power for private
gain.” 1% The essence of corruption in the TI definition is the combination of three elements:
abuse, entrusted power, and private gain. The abuse of entrusted power must be more than
accidental or negligent; it must be intentional or knowing. TI's definition includes abuse of
power by public officials (sometimes called public corruption) as well as abuse of entrusted
power by private citizens in business (also called private corruption).’s! Private corruption
is often dealt with through offences like theft, embezzlement or the offering and accepting
of secret commissions. When describing corruption, adjectives are often used to indicate the
context or form of the corruption in question, such as:

e grand corruption and petty corruption;

e public or private corruption;

e domestic or local corruption versus foreign corruption;
e systemic versus occasional corruption;

e supply-side corruption (i.e. offering or giving bribes) versus demand-side
corruption (i.e. requesting or receiving bribes), which are also sometimes called
active corruption (for the briber) and passive corruption (for the bribed official);

transparency in the transaction; who are the winners and who are the losers; what
is the primary means of regulation of the transaction.

130 For a more detailed discussion on this specific definition, see Joseph Pozsgai-Alvarez, “The Abuse
of Entrusted Power for Private Gain: Meaning, Nature and Theoretical Evolution” (2020) 74 Crime L
& Soc Change, 433; Jonathan Rose, “The Meaning of Corruption: Testing the Coherence and
Adequacy of Corruption Definitions” (2018) 20:3 Pub Integrity, 220.

131 In “The Law and Economics of Bribery and Extortion” (2010) 6:1 Ann Rev L & Soc Sci 217, Susan
Rose-Ackerman notes that many jurisdictions do not criminalize private-to-private bribery unless
accompanied by some other offence like extortion. In spite of this lack of criminalization, Rose
Ackerman is clear that private-to-private bribery has the potential for broader negative impacts, such
as the development of monopolies harmful to consumers and suppliers, diluted product quality and
limited entry for new businesses.
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e administrative corruption versus state capture;'3

e political corruption as a species of public corruption, including some forms of
financial contributions to political parties and election campaigns, patronage,
cronyism and various forms of vote buying;

e books and records offences which are accounting offences designed to hide the
giving or accepting of bribes.

Adam Graycar and Tim Prenzler, in their very readable primer on corruption, Understanding
and Preventing Corruption, further suggest that corruption should be examined in the context
of four components: types, activities, sectors, and places (TASP).1 They describe the nature
and meaning of each of these components. For example, types of corruption include bribery,
abuse of discretion, and trading in influence and patronage.

Another analytic tool for describing corruption is the 4 W’s—who, what, where and why.
The “who” describes the various actors (e.g., political leaders, government employees,
corporate agents, and executives) involved in corruption events, and the “what” describes
the size (petty or grand), the frequency (rare or common) and the type of corruption offences
being committed (e.g., bribery of a government official to obtain a government procurement
contract or influence peddling in appointments to administrative boards and tribunals). The
“where” describes both the place (national or international) and the sector (public works,
law enforcement, etc.). Finally, the “why” deals with the purposes or motives for engaging
in corruption (including financial need, the need for acceptance and friendship, competition,
and the desire to succeed, promotion of perceived efficiency, greed, etc.).

In a more global sense, the 2014 OECD Foreign Bribery Report provides a glimpse into the
prevalence and characteristics of the corruption of foreign public officials.’3* The Report
examines enforcement actions (207 bribery schemes) against 263 individuals and 164 entities
for the offence of bribery of foreign public officials in international business transactions.
The vast majority of the enforcement actions took place in the US (62%) and Germany
(12.5%), with a sprinkling of enforcement actions in Korea (5%), the UK (2.8%), Canada
(1.9%) and other countries. The sanctioned offences occurred all over the world. According
to the report, the majority of bribes (or at least the majority of bribes targeted by law

132 Arnone & Borlini, supra note 82 at 2, explain that administrative corruption “concerns all public
employees’ or public officials” actions for private gain that distort the application and enforcement of
existing laws or rules; generally, these actions grant exemptions or tax allowances to specific agents.
Alternatively, they are aimed at giving priority access to public services to an elite of agents.” State
capture, according to Arnone and Borlini, encompasses “all illegal actions aimed at influencing the
decision-making process of policy making in the different spheres of the life of a country.” Instead of
being held accountable through public scrutiny and opinion, authorities in a situation of state
capture exploit “illegal and secret channels that aim at favoring the interests of specific groups at the
expense of everybody else. These channels are clearly accessible only to a limited group of ‘insiders’
at the expense of those who are ‘outsiders” and do not participate in bribery.” State capture is also
briefly discussed in Chapter 12, Section 1.1.

133 Adam Graycar & Tim Prenzler, Understanding and Preventing Corruption (Basingstoke: Palgrave
Macmillan, 2013), c 1.

134 OECD, Foreign Bribery Report: An Analysis of the Crime of Bribery of Foreign Public Officials, (OECD,
2014), online: <http://dx.doi.org/10.1787/9789264226616-en>.
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enforcement officials) came from large companies with more than 250 employees. Senior
management were involved in over 50% of cases. 80% of bribes were directed towards
officials of state-owned enterprises, followed by heads of state (6.97%), ministers (4%) and
defence officials (3%). The values of the bribes were only available in 224 cases, but totaled
$3.1 billion in those cases. At least 71% of bribes involved an intermediary such as an agent,
corporate vehicle, lawyer or family member. Interestingly, almost half of the cases involved
the bribery of officials in countries with high or very high human development scores,
casting doubt on the idea that most bribery of public officials occurs in developing countries.
In terms of sectors, 57% of cases involved bribes to secure public procurement contracts.

This description reveals some of the many faces of corruption. Recognition of corruption’s
many forms and an accurate description of those various forms is essential to finding
appropriate responses and mechanisms in fighting corruption. The most effective anti-
corruption mechanisms are varied and multi-faceted. They vary with the type of corruption
being targeted and the social, political and economic context in which that corruption occurs.
There are no “one size fits all” solutions to corruption. Remedies must be tailor-made and
evaluated on an ongoing basis.

2.2 Imposing Western Definitions Globally

Some commentators claim that the developed Western countries have imposed their
conception of corruption on the rest of the world via international anti-corruption
instruments.’® These instruments are heavily focused on the Western economic priorities of
fostering international trade and leveling the playing field for competing businesses. As a
result, the international conventions focus on economic corruption of foreign officials rather
than subtler yet venomous forms of political corruption, such as corrupt party and campaign
financing, cronyism or vote-buying (see Chapter 13).

The history of UNCAC and the OECD Convention (outlined in more detail in Section 6)
explains why those conventions focus primarily on the grand corruption of political leaders
in foreign states when securing lucrative contracts as opposed to political corruption. The
concern over grand corruption in foreign countries is relatively recent. The history of that
concern is recounted in Section 6. In short, the Watergate investigation led to the revelation
of large, illegal presidential campaign contributions by prominent corporations through
offshore subsidiaries. Further, the investigation revealed a systemic practice of corporate
bribery of foreign public officials. Public outrage led to the enactment of the 1977 US Foreign
Corrupt Practices Act (FCPA), which made it an offence for US corporations to bribe foreign
officials in order to obtain contracts abroad. Surprisingly, bribery of foreign officials was not
an offence in any other country. Bribes paid in a foreign country to a foreign official were
viewed as a matter for that foreign country. Indeed, bribes to foreign officials were tax

135 See, for example, T Polzer, “Corruption: Deconstructing the World Bank Discourse” (2001)
Development Studies Institute, London School of Economics and Political Science Working Paper L.
Polzer notes that the word “corruption” has no equivalent in many languages. See also A Gupta,
“Blurred Boundaries: The Discourse of Corruption, the Culture of Politics, and the Imagined State”
(1990) 22:2 Am Ethnologist 375; and E Harrison, “Unpacking the Anti-Corruption Agenda: Dilemmas
for Anthropologists” (2006) 34:1 Oxford Dev Stud 16.
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deductible as an expense of doing business. Not surprisingly, American companies
complained loudly that the FCPA put them at a serious competitive disadvantage in
obtaining foreign government contracts, since other industrial countries were continuing to
bribe foreign officials. Rather than reverse course and decriminalize bribery of foreign public
officials, the American government undertook an intense international campaign to bring
the major economic countries of the world into line with the American position. The US
succeeded with the coming into force of the OECD Convention in 1999, followed by the
broader UNCAC in 2005.

As this history demonstrates, the international conventions on corruption were born from
American concerns about loss of international business and the absence of fair competition.
As discussed further in Section 6.3.6, during UNCAC’s negotiation, Austria, France, and
the Netherlands advocated for regulations to increase the transparency of elections
and campaign financing, but the US opposed this inclusion. Instead, Article 6 of the
Convention merely requires State Parties to consider implementing measures to increase
transparency in elections and campaign financing.

Related to this claim is the argument that anti-corruption discourse is predominantly
focused on the developing world. Gabriel O. Apata’s recent article “Corruption and the
Postocolonial [sic] State: How the West Invented African Corruption” counters the narrative
of Africa as an inherently corrupt continent.’® In doing so, Apata asserts that corruption is
a product of colonization.!®” Further, Apata posits that the discourse surrounding African
corruption reflects a Western invention of a markedly corrupt region that emerged in full
force during the period of decolonization to contest new independent governments.!3
Rather than focusing on the morally charged concerns of the rampant corruption in Africa,
Apata argues that the more pressing issues lie in the aftermath of colonialism.!®

Few commentators argue that grand corruption of foreign public officials should not be
criminalized. However, there is merit to the observation that the international conventions
focus too exclusively on Western concerns regarding economic trade. One could argue that
Western countries display a double standard by roundly denouncing foreign economic
bribery while failing to promote global standards regarding political corruption.

2.3 The Ubiquitousness of Corruption

Corruption is ubiquitous—it can occur at anytime and anywhere. It can take place through
a wide variety of activities: the making of public appointments, the procurement of public
goods, the delivery of public services, as well as the regulation and auditing of
administrative tasks and obligations. Corruption can occur in any sector of society, including
construction, extractive industries, municipal governance, immigration, education, health
care, sports (especially at the international level), and law enforcement. And finally,

13 Gabriel O Apata, “Corruption and the Postocolonial [sic] State: How the West Invented African
Corruption” (2019) 37:1 ] Contemp Afr Stud 43.

137 Ibid at 50.

138 Ibid at 51.

139 [bid at 54.
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corruption can take place internationally, nationally, regionally, and locally; in workplaces,
governments, and corporate offices. The discussion in Section 4 relates to the difficulty in
measuring the perceptions and actual prevalence of corruption nationally and globally.
However, one does not need sophisticated measuring devices to know that corruption is
rampant worldwide. One need only peruse the news over the past few years to see the
variety of people, places, and activities involved in corruption. This section briefly sets out
some of these corruption scandals.

Most corruption, especially in poorer countries, can be referred to as “petty corruption.” It
is petty in the amount of the bribe, its frequency, and the reluctant acceptance by the public
in general of the attitude, “there’s nothing we can do about it.” However, it is definitely not
petty to its victims. Examples of petty corruption include a police officer who demands (or
is offered) a small bribe in exchange for not issuing a traffic ticket to a motorist. Or when an
electric, gas or telephone employee demands a small bribe before agreeing to hook up the
required service. It takes place when a parent is required to pay a small bribe before their
child is enrolled in school or when they are required to buy a school uniform at five times
its normal cost. Access to “free” medical or hospital services may not be provided unless a
bribe is paid. This list could go on and on.

Other forms of large-scale corruption and bribery arise in all societies, whether rich or poor.
For example, nine US Navy officers were charged with accepting cash, hotel expenses, and
the services of prostitutes in exchange for providing classified US Navy information to a
defence contractor in Singapore.* In May 2015, BHP Billiton, a mining giant, agreed to pay
$25 million to settle charges laid by the US Securities Exchange Commission after BHP paid
for government officials from various countries to attend the 2008 Olympics in Beijing. The
officials were connected to pending contract negotiations or regulatory issues involving
BHP.1 Malawi’s “cashgate” has been unfolding since 2013, when investigations into the
siphoning of millions of dollars by civil servants began. In another instance, two top
Malawian army officers were arrested for their involvement in the siphoning of $40 million
under the guise of ordering new military uniforms that never materialized.'* In June 2015,
a New Jersey cardiologists’ practice agreed to pay $3.6 million to settle allegations that it had
falsely billed federal healthcare programs for medically unnecessary tests.’* In another
example, Haitian Senator Rony Célestin and Canada’s anti-money laundering legislation
came under fire in 2021. Célestin, who owns a $3.4 million mansion in Quebec, faces an
investigation by a Haitian anti-corruption inquiry after being accused of using fraud and

140 Richard L Cassin, “Navy Officer Is Ninth Defendant to Plead Guilty in ‘Fat Leonard’ Bribe
Scandal” (16 April 2015), online (blog): The FCPA Blog <http://www.fcpablog.com/blog/2015/4/16/
navy-officer-is-ninth-defendant-to-plead-guilty-in-fat-leona.html>.

141 Richard L Cassin, “BHP Billiton Pays $25 Million to Settle Olympics FCPA Offences” (20 May
2015), online (blog): The FCPA Blog <http://www.fcpablog.com/blog/2015/5/20/bhp-billiton-pays-25-
million-to-settle-olympics-fcpa-offense.html>.

142 “Two Top Army Officers Arrested in Malawi’s Corruption Probe”, The New York Times (13 May
2015).

143 Richard L Cassin, “New Jersey Cardiologists Pay $3.6 for False Claims Settlement, Whistleblower
Awarded $650,000” (4 June 2015), online (blog): The FCPA Blog <http://www .fcpablog.com/blog/
2015/6/4/new-jersey-cardiologists-pay-36-for-false-claims-settlement.html>.

46 2022


http://www.fcpablog.com/blog/2015/4/16/navy-officer-is-ninth-defendant-to-plead-guilty-in-fat-leona.html
http://www.fcpablog.com/blog/2015/4/16/navy-officer-is-ninth-defendant-to-plead-guilty-in-fat-leona.html
http://www.fcpablog.com/blog/2015/5/20/bhp-billiton-pays-25-million-to-settle-olympics-fcpa-offense.html
http://www.fcpablog.com/blog/2015/5/20/bhp-billiton-pays-25-million-to-settle-olympics-fcpa-offense.html
http://www.fcpablog.com/blog/2015/6/4/new-jersey-cardiologists-pay-36-for-false-claims-settlement.html
http://www.fcpablog.com/blog/2015/6/4/new-jersey-cardiologists-pay-36-for-false-claims-settlement.html

CHAPTER 1 CORRUPTION IN CONTEXT

corruption to gain his fortune.’* The New York Times reports that as per Canadian anti-
money-laundering legislation, the February 2021 purchase of the mansion should have
triggered mandatory due diligence on behalf of Canadian financial institutions involved in
the real estate transaction. The RCMP has not revealed whether there is an ongoing
investigation. 146

In addition to the somewhat large-scale examples of bribery and corruption, there are other
shocking examples of grand corruption and kleptocracy committed by autocrats,
oligarchies, democratic leaders, and some of the largest and “most respected” corporations,
banks and financial organizations.’¥” Grand corruption occurs at the highest levels of our
political and corporate structures. It has the most massive adverse impact, trickling down to
all sectors of society. The rationale for these devastating crimes is greed —plain and simple!

Many of the world’s most well-known corporations and organizations have found
themselves in hot water due to corruption-related scandals. The most infamous is likely the
Enron scandal, but plenty of others are ongoing. For example, the multinational oil
corporation Royal Dutch Shell and its Italian partner Eni have been embroiled in a decade-
long investigation concerning a Nigerian oil block licence granted in 2011. Global Witness
reported that the two oil companies paid $1.1 billion—roughly equating to 80% of the
projected Nigerian health budget for 2015—to Malabu Oil and Gas, a company beneficially
owned by Dan Etete, the former Nigerian energy minister.'*® A leaked email sent to Shell’s
former CEO Peter Voser declared that “Etete can smell the money. If, at nearly 70 years old,
he does turn his nose up at nearly $1.2 [billion] he is completely certifiable. But I think he
knows it's his for the taking.” 14 The “sweetheart deal” orchestrated by Shell and Eni would
have cost Nigeria $5.86 billion in potential revenues.'® Nigerian President Buhari, however,
refused requests to develop the oil block until the end of the legal proceedings and the
licence expired in May of 2021.15! In March 2021, Shell and Eni were acquitted of all

144 The New York Times investigated three businesses from which the senator proclaims to have
amassed his wealth from, but was unable to verify the existence of two. The third seems to
contravene constitutional provisions barring Haitian politicians from benefitting from state-
sponsored contracts. For more information, see Dan Bilefsky & Catherine Porter, “Who Paid for That
Mansion? A Senator or the Haitian People?”, The New York Times (10 July 2021), online:
<https://www.nytimes.com/2021/07/10/world/canada/Haiti-Canada-Celestin-
corruption.html?referringSource=articleShare>.

145 [bid.

146 [bid.

147 For additional examples of grand corruption, see “25 Corruption Scandals That Shook the World”
(5 July 2019), online: TI <https://www.transparency.org/en/news/25-corruption-scandals>.

148 Elena Gaita, “Shell Scandal Shows Transparency for Oil, Gas & Mining is Vital” (11 April 2017),
online: TI EU <https://transparency.eu/shell-knew/>.

4 Jaclyn Jaeger, “The Inside Story of Royal Dutch Shell and the Cost of Integrity”, Compliance Week
(18 April 2017), online: <https://www.complianceweek.com/the-inside-story-of-royal-dutch-shell-
and-the-cost-of-integrity/2703.article>.

150 “Take the Future: Shell’s Scandalous Deal for Nigeria’s Oil”, Global Witness (26 November 2018),
online: <https://www.globalwitness.org/en/campaigns/oil-gas-and-mining/take-the-future/>.

151 “Shell and Eni Lose Rights to Scandal Plagued Nigerian Oil Licence as Corruption Trials
Continue”, Global Witness (26 May 2021), online: <https://www.globalwitness.org/en/press-
releases/shell-and-eni-lose-rights-scandal-plagued-nigerian-oil-licence-corruption-trials-continue/>.
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corruption charges by an Italian court.’?> Chatham House fellow Matthew Page commented
on the ruling, stating that it was “a huge blow for natural resource governance and
transparency in Nigeria ... [and] will continue to sting.” 15 Shell continues to face legal action
with outstanding prosecutions in Nigeria and the Netherlands.'>

And nearly the whole world knows about the corruption charges laid against senior FIFA
officials by the US.'5s FIFA officials were indicted based on allegations that they took part in
accepting bribes and kickbacks over the course of 24 years. The officials allegedly accepted
bribes in relation to past bidding processes for hosting rights and the awarding of
broadcasting and marketing rights for various tournaments. Former FIFA President Sepp
Blatter resigned just four days after his re-election in June 2015 and has since been suspended
from football until 2028, fined 1 million Swiss francs for violating the organization’s code of
ethics, and is now facing a “criminal mismanagement” complaint related to the FIFA
museum project in Zurich.'% Gianni Infantino, former General Secretary of UEFA, took over
from Blatter as President of FIFA following his election in February 2016.15

In March 2016, FIFA filed a victim statement and request for restitution. In the restitution
claim, FIFA argued that its organization as a whole was not corrupt, but rather only its
leaders were. As such, it claimed that some of the $290 million seized or frozen by US
prosecutors should be used to compensate the victims of the corruption: FIFA and its
member associations.!?® A US court awarded FIFA a mere $108,268 of its original $28 million
restitution request.’® At least 17 people and two entities plead guilty to charges in
connection with the American FIFA investigation. ¢

152 “Eni and Shell: Italian Court Acquits Oil Giants in Nigeria Corruption Case”, BBC News (17 March
2021), online: <https://www .bbc.com/news/world-europe-56434890>.

153 Ibid.

154 Jaclyn Jaeger, “Italian Court Acquits Eni, Shell of Corruption Charges”, Compliance Week (18 March
2021), online: <https://www.complianceweek.com/regulatory-enforcement/italian-court-acquits-eni-
shell-of-corruption-charges/30175.article>.

15 For a more detailed account and analysis of the FIFA corruption scandal, see Bruce W Bean, “An
Interim Essay on FIFA’s World Cup of Corruption: The Desperate Need for International Corporate
Governance Standard at FIFA” (2016) 22:2 ILSA J Intl & Comp L 367.

1% PA Media, “Sepp Blatter Gets New Six-Year Ban From Football After Fifa Investigation”, The
Guardian (24 March 2021), online: <https://www.theguardian.com/football/2021/mar/24/sepp-blatter-
gets-new-six-year-ban-from-football-after-fifa-investigation>; PA Media “Fifa Lodges ‘Criminal
Mismanagement’ Complaint Against Sepp Blatter”, The Guardian (22 December 2020), online:
<https://www .theguardian.com/football/2020/dec/22/fifa-lodges-criminal-mismanagement-
complaint-against-sepp-blatter>.

157 Bean, supra note 155 at 392.

158 Alex Johnson, “FIFA Demands Millions in Restitution from US — For its Own Misdeeds”, NBC
News (16 March 2016), online: <http://www.nbcnews.com/storyline/fifa-corruption-scandal/fifa-
demands-millions-restitution-u-s-its-own-misdeeds-n540456>.

1% Jonathan Stempel, “World Soccer Bodies Awarded Just $2.63 Million [sic] in US Bribery Case”,
Reuters (21 November 2018), online: <https://www.reuters.com/article/us-soccer-fifa-corruption-
idUSKCN1NQ258>.

160 Nate Raymond, “Ex-Costa Rican Soccer Chief Li Pleads Guilty in US Bribery Case”, Reuters (7
October 2016), online: <http://www.reuters.com/article/soccer-fifa-court-idUSL2N1CD103>.
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In June 2015, Switzerland announced they were investigating 53 “suspicious activity
reports” concerning the possible laundering of bribes in connection to the hosting of the
Russia and Qatar World Cups. By September 2015, former Swiss Attorney General Michael
Lauber stated that Swiss authorities were investigating 121 suspicious banking transactions.
Since then, a spokesman for the Attorney General's office stated that the number of incidents
under investigation had surpassed 200. As of 2021, criminal proceedings are still ongoing.

The world’s biggest banks often are no better: in November 2016, JPMorgan Chase agreed
to pay $246 million in fines in a settlement with US officials for hiring unqualified children
of China’s ruling elite in exchange for gaining lucrative business.'®* Moreover, in May 2015,
four of the world’s largest banks (JPMorgan Chase, Citigroup, Barclays, and the Royal Bank
of Scotland) pled guilty to systematic rigging of the currency markets for profit between
2007 and 2013. While paying a total of more than $11 billion in fines, 62 the impact and size
of that fine can be put in perspective by noting that JPMorgan Chase earned $4.1 billion from
its currency business in the first quarter of 2015.163

There are many examples of rulers and elite officials involved in grand corruption scandals.
In March 2016, the South African Supreme Court ruled that former President Jacob Zuma
had breached the constitution by failing to pay back the $23 million of taxpayers’ money he
used to fund additions to his home in Nkandla. Since then, further allegations of corruption
against Zuma have surfaced. In June 2021, Zuma received a 15-month prison sentence for
contempt of court after failing to present himself before a corruption inquiry.'6* The inquiry
is investigating 16 different charges of “fraud, graft and racketeering relating to the 1999
purchase of fighter jets, patrol boats and military gear from five European arms firms for 30
billion rand, then the equivalent of nearly US$5 billion.” 165 A series of riots have broken out

161 Matt Egan, “JP Morgan Fined for Hiring Kids of China’s Elite to Win Business”, CNN Money (17
November 2016), online: <http://money.cnn.com/2016/11/17/investing/jpmorgan-china-hiring-
bribery-settlement/index.html>.

162 Kirstin Ridley & Iain Withers, “Big Banks Brace as British Forex Class Action Seeks Go-Ahead”,
Reuters (12 July 2020), online: <https://www .reuters.com/business/finance/big-banks-brace-british-
forex-class-action-seeks-go-ahead-2021-07-12/>.

163 Michael Corkery & Ben Protess, “Rigging of Foreign Exchange Market Makes Felons of Top
Banks”, The New York Times (20 May 2015), online: <http://www.nytimes.com/2015/05/21/business/
dealbook/5-big-banks-to-pay-billions-and-plead-guilty-in-currency-and-interest-rate-cases.html>.

164 Harriet Sherwood, “Former South African President Jacob Zuma Sentenced to 15 Months in
Prison”, The Guardian (29 June 2021), online: <https://www.theguardian.com/world/2021/jun/29/
former-south-african-president-jacob-zuma-sentenced-prison>.

165 Jbid. For a detailed account of Zuma’s corruption charges and the state capture at the hands of the
Gupta brothers, see Karan Mahajan, ““State Capture”: How the Gupta Brothers Hijacked South Africa
Using Bribes Instead of Bullets”, Vanity Fair (3 March 2019), online:
<https://www.vanityfair.com/news/2019/03/how-the-gupta-brothers-hijacked-south-africa-
corruption-bribes>. Within weeks of his arrest, he was moved into a private hospital on the basis of
alleged unspecified illness. Four weeks later, he was released on “medical parole” by the
Commissioner of Capital Services, who was a long-time ally of Zuma, notwithstanding the
recommendation by the Medical Parole Advisory board not to grant him medical parole: Geoffrey
York, “Jacob Zuma’s Release from Prison is Latest Sign of His Continuing Influence in South Africa’s
Ruling Party” The Globe and Mail (10 September 2021), online: <https://www.theglobeandmail.com/
world/article-jacob-zumas-release-from-prison-is-latest-sign-of-his-continuing/>.
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following Zuma’s imprisonment, resulting in the death of over 70 individuals.16¢

In Brazil, a major corruption scandal has been unfolding since 2014 involving Brazil's state-
owned oil company, Petrobras, and billions in bribery and kickback schemes. Petrobras’
former engineering director Renato Duque, was sentenced to more than 20 years in 2015 for
taking over $9 million in bribes in exchange for favouring companies’ bids for Petrobras
contracts.'” The former CEO of Petrobras and five other executives resigned in February
2015, and millions of people protested across Brazil in response to the scandal. In May of
2016, President Dilma Rouseff was suspended from her position to face an impeachment
trial. In August 2016, in a 61 to 20 vote of the Senate, Rousseff was convicted of manipulating
the federal budget to conceal the country’s financial problems—resulting in Rousseff’s
impeachment and removal from office.168

After Rousseff’s successor Michel Temer, and his conservative government came to power,
another scandal came to light. Brazilian police launched an investigation into fraudulent
investments made by large pension funds of state-run companies with board members
appointed by politicians. The pension funds implicated in the investigation controlled 280
billion reais (approximately $87 billion) in assets in 2015, and the fraud scheme was valued
at approximately 8 billion reals ($2.5 billion). Many of the politicians under investigation are
those already under investigation in connection with the Petrobras scandal.'® Forty senior
financiers and executives were ordered to temporarily step down from their positions,
abstain from capital market activity, and forfeit their passports.’” The most noteworthy of
such executives was the chief executive of ]BS, the world’s largest beef exporter.'”t On March
21, 2019, Temer, who by then was no longer President, was arrested and indicted on charges
concerning a separate corruption investigation: Temer, the former energy minister and six
aides were allegedly involved in a 1.8 billion reais ($346 million) bribery scheme related to
the construction of a nuclear power plant.”
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CHAPTER 1 CORRUPTION IN CONTEXT

As of February 2021, the government of Brazil's “Operation Car Wash” anti-corruption task
force secured 174 convictions and recovered $5 billion.!” In the fall of 2020, President Jair
Bolsonaro began shutting down Operation Car Wash, proclaiming that there was “no more
corruption in the government.” 174

Significant controversy has also surrounded the 1IMDB affair. IMDB is a Malaysian state
investment firm launched in 2009, the same year Najib Razak became Prime Minister of
Malaysia. The fund was supposed to be used to increase economic development in the
country. By 2014, the company was over $11 billion in debt. In 2015, information surfaced
about a suspicious $700 million payment made in 2013 to Najib’s bank accounts. This
information led to investigations into 1IMDB in at least six countries. Najib claimed that the
transfer was a legal donation from a Saudi benefactor.!7

On July 20, 2016, the United States Department of Justice filed lawsuits alleging that between
2009 and 2015, over $3.5 billion had been taken from the fund by 1MDB officials and
associates.'” The lawsuits outline three separate phases of the theft: the first $1 billion was
allegedly obtained fraudulently through a fictitious joint venture between 1MDB and
PetroSaudi. The following two phases focus on $2.7 billion in funds that Goldman Sachs
raised and diverted into a Swiss offshore company and a Singapore bank account.’”” The
proceedings commenced by the US Justice Department sought to seize over $1 billion in
assets including luxury properties, art by Van Gogh and Monet, and a jet. The money from
1MDB was also reportedly used to finance production of the film “The Wolf of Wall Street.”
Riza Aziz, the stepson of former Prime Minister Najib Razak, co-founded the company that
produced the movie. Razak was among the several individuals mentioned in the lawsuit.!7
In 2018, Mahathir Mohamad defeated Razak in a general election— the first majority win by
the opposition in six decades.’” Razak is now serving a 12-year sentence following a guilty
verdict in the first of several ongoing corruption trials.’ Goldman Sachs has also faced
repercussions for its involvement: the US proceedings resulted in the largest American
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corruption settlement, with Goldman Sachs paying over $2.9 billion as a penalty.'s! The bank
also struck a $3.9 billion settlement with Malaysian officials.s2

Authorities in Switzerland and Singapore undertook separate investigations into the 1IMDB
scandal. On July 21, 2016, Singapore authorities reported having frozen or seized
approximately $175 million in its investigations into transactions linked to 1IMDB.83 They
also announced that two Swiss banks had been ordered to cease their operations in the
country and that fines had been laid against DBS and UBS for their inadequate attempts to
prevent money laundering.'® In July 2018, Switzerland’s Office of the Attorney General
announced that it froze $404 million and opened investigations concerning two banks, as
well as former representatives of 1IMDB, Abu Dhabi sovereign funds, and PetroSaudi
International %

Elsewhere, the Panama Papers prompted widespread shock and concern about tax evasion,
laundering of proceeds of corruption, and other secretive financial dealings facilitated by
offshore accounts and shell companies. In 2014, Bastian Obermayer, a journalist with the
German newspaper Suddeutsche Zeitung, received an anonymous telephone call. Shortly
thereafter, Bastian Obermayer and his colleague Frederik Obermaier received the 11.5
million documents, now known as the Panama Papers. 86 The leaked documents came from
the Panamanian law firm Mossack Fonseca, which specializes in secretive offshore banking
for the wealthy.'¥” The International Consortium of Investigative Journalists (ICIJ) managed
a team of 370 journalists from roughly 100 media organizations across 70 countries, which
finally published the first coverage of the Panama Papers in April of 2016.1% Of course, not
all offshore accounts are used for illegal activities, but because of their secrecy they are often
used for money laundering, hiding the proceeds of bribery, and tax evasion.'® Evidence in
the Panama Papers of legal, but perhaps immoral, tax avoidance has prompted backlash
against some of the world’s most powerful and wealthy individuals and companies.
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