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he deterritorialised nature of many
dangerous forms of criminal activity is
offering huge challenges to criminal
justice systems around the world.

Historically, the dual concepts of
national sovereignty and exclusive state jurisdiction
over criminal law matters have played a crucial role in
the development of modern criminal justice systems.
These notions are well grounded in international law.
However, many observers now express serious con-
cern about the potential consequences of the
continued strict application of these principles in an
era where national borders are becoming increasingly
irrelevant to criminal activities.

International co-operation has therefore become an
essential prerequisite to the effective repression of
transnational crime. The history of nation states jeal-
ously safeguarding their jurisdiction over criminal
justice matters has produced a world where criminal
justice policies, institutions, procedures and laws vary
widely between countries, even within a single region.
These fundamental differences between national sys-
tems do obstruct and complicate co-operation between
countries. In some cases, they effectively preventit. In
the meantime, as is made plainly obvious by daily
incidents, criminals are clearly not affected by such
legal subtleties and can go about their business without
much fear of detection or apprehension.

With today’s rapid communication and technol-
ogy, it is possible to conduct most kind of business,
including crime, from just about any point in the world.
The opportunity costs associated with exploiting lax
regulations in remote jurisdictions are thus lessened
daily. States with weak regulation and enforcement

infrastructure offer a prime target for transnational
organised criminal elements. Such states often inad-
vertently or willfully provide safe-havens from which
criminal organisations can operate.

This raises the well-known criminological problem
of ‘crime displacement’ to a new transnational or global
level. In fact, when it comes to fighting transnational
crime, it is has become evident that weakness in crime
control efforts anywhere in the world is likely to affect
the whole of international crime control efforts. Years of
struggling in the international ‘war’ against drug
trafficking have certainly made this amply clear. The
same point, however, also applies to all forms of
transnational criminality. The onus is on states, na-
tional governments, and national regulatory and law
enforcement agencies to work together to demonstrate
their political will to confront the issue.

After more than a decade of efforts, a significant
shift took place in December 1996 when, the United
Nations General Assembly, through its resolution 51/
120, requested the Commission on Crime Prevention
and Criminal Justice to consider, as a matter of priority,
the question of the elaboration of a convention against
organised transnational crime. This, of course, was
following the Assembly’s adoption two years earlier of
the Naples Political Declaration and Global Action Plan
against Organised Crime. During its last session, in
April 1998, the United Nations Commission on Crime
Prevention and Criminal Justice reasserted its belief that
the increasingly sophisticated and globalised nature of
organised crime made international co-operation a
crucial element in combating that phenomenon.

It was decided that an open-ended committee
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should be established for the pur-
pose of elaborating a
comprehensive international con-
vention against transnational
organised crime. Such a conven-
tion, it was agreed, might also
include as appropriate protocols
addressing trafficking in women
and children, combating illicit
manufacturing of and trafficking
in firearms, their parts and compo-
nents and ammunition, and illegal
trafficking in and transporting of
migrants.

The first session of the
open-ended intergovernmental
committee convened in Buenos
Aires, was attended by the Interna-
tional Centre. The plan is to have
the draft convention completed in
time for the Tenth United Congress on
the Prevention of Crime and the Treat-
ment of Offenders (Vienna, in April
2000), for adoption during the same
year by the Commission and the
General Assembly. The idea is to
have the proposed Convention
ratified by a sufficient number of
countries in time for it to come into
force before or at the beginning of
the next millennium. This is a very
ambitious but achievable goal. It
certainly provides an acid test of the
member states’ resolve to effectively
address transnational organised
crime. The International Centre is
one of two non-governmental
institutes represented, and is com-
mitted to participation throughout
the duration of the work by the
committee.

There are, as one might expect,
several outstanding issues that will
have to be addressed in the course
of the next two years for the pro-
posed convention to become a
viable international instrument.
There is no agreement as yet on the
exact scope of the proposed conven-
tion and on the nature of the
transnational criminality that will
be specifically addressed by the
instrument. Some forms of
transnational crime have in fact

been identified as the potential
subjects of additional protocols to
the proposed Convention. These
include: trafficking in firearms;
trafficking in women and children;
and trafficking in migrants.

Obstacles to International
Co-operation

Among the several priorities
for action in the international fight
against transnational crime, many
relate to the need to remove existing
obstacles to effective international
co-operation. Removing such
obstacles is precisely what the
proposed International Convention
Against Transnhational Organised
Crime is setting out to achieve. Its
purpose is to promote co-operation
between state parties so that they
may address more effectively the
various aspects of organised crime
having an international dimension.
Existing obstacles to international
co-operation are sometimes politi-
cal, sometimes juridical, sometimes
cultural, but they often also simply
stem from the fundamental differ-
ences that exist between various
criminal justice traditions, regimes,
and practices. Many of them are
surmountable provided that there is
a clear political will to so.

The following are some of the
specific areas which the proposed
convention is expected to address.

Controlling the Laundering

of the Proceeds of Crime

This has become a privileged
strategy in the fight against drug
trafficking. It is also one that is
particularly dependent on the
participation of all national govern-
ments and the harmonisation of
national legislation. It requires a
high level of concerted action that is
not easy to achieve. Concealing the
criminal origins of assets is the key
to the long-term profitability of any
criminal enterprise. The UN goal in
attacking laundering is to weaken

the profitability and thus the desir-
ability of a broad spectrum of
criminal behaviour, from drug
trafficking to migrant smuggling to
the trade in sex tourism. Beginning
in April 1998 the International
Centre has been conducting re-
search and working towards the
development of technical assist-
ance activities in this area.

Preventing Criminal Ele-

ments From Hiding Behind
the Protection of a Corporate
or other Legal Entity

It is important to make it
difficult for organised criminal
organisations to dissimulate their
activities under the cover of legiti-
mate legal entities and business
corporations. The issue of corporate
criminal liability can be very com-
plex. There are several countries,
particularly those whose legal
system is in the civil law tradition,
which may encounter difficulties in
introducing the concept in their
legal system. In May, the Interna-
tional Centre co-sponsored with Max
Plank Institute in Berlin a collo-
guium on the subject of corporate
criminal liability. The colloquium
clearly emphasised the importance
of resolving these problems.

3 Effective Prosecution, Adju-
dication and Sanctions
All countries must be per-

suaded to ensure that, consistent
with their legal system,
transnational crimes are treated and
dealt with as serious crimes by all
parts of the criminal justice system.
There are also related issues, such as
that of the statutes of limitation in
force in various countries, which
may in some cases create ways for
offenders to evade prosecution and
conviction. Additionally, the grow-
ing recognition that transnational
criminal activity involves far more
than the drug-related crimes ad-



Transnational Organized Crime, Continued:

dressed by the 1988 Vienna Con-
vention has meant a corresponding
emphasis on legal reform to allow
prosecution across a series of
possible offenses.

4 Facilitating the Confiscation
of the Proceeds and
Instrumentalities of Crime

Many countries do not as yet
have effective legal means of confis-
cating the proceeds derived from
transnational crime or property,
equipment and other instruments
used to commit the offence. In
many cases, criminals can protect
such assets against lawful confisca-
tion by moving them to countries
where confiscation is difficult or
impossible. Furthermore, this issue
can often be difficult to resolve
when the question of asset sharing
amongst jurisdictions arises. The
transnational nature of many crimes
casts doubt on efforts to distribute
fair and accurate shares of confis-
cated criminal currency or goods
amongst the countries, departments
and agencies involved in detection,
investigation, apprehension, pros-
ecution and punishment of these
crimes.

5 Promoting the Transparency
of Financial Transactions

In order to improve the detec-
tion of financial networks linked to
transnational organised crime, there
needs to be a good exchange of
information between countries
about suspicious and other financial
transactions, including exchanges of
information between law enforce-
ment agencies and regulatory
bodies. States must also set in place
appropriate measures to detect and
monitor the physical transportation
of cash and bearer negotiable instru-
ments at the border. It may not
prove easy to do so while ensuring
not to impede in any way the free-
dom of legitimate capital
movements. Moreover, the general

benefits of a transparent global
financial order may not always be
immediately apparent to some
smaller jurisdictions, whose ability
to compete and attract investment
in the financial marketplace is
enhanced by a deregulated banking
sector and the application of strict
secrecy laws to conceal the origin,
ownership and destination of funds.

Facilitating Extradition
Proceedings

In spite of the presence of
numerous bilateral agreements and
multilateral schemes relating to the
extradition of offenders, there are
still huge gaps in existing arrange-
ments and lasting difficulties in
making the current regime function
effectively. Criminal organisations
can, without too much difficulty,
identify countries with weak extra-
dition laws and systematically use
these weaknesses to avoid convic-
tion and punishment. This issue is
complicated by the very natural
reluctance of many states to entrust
their own nationals to the treatment
they will receive in foreign courts,
where penalties may be seen as
excessively lax, unreasonably harsh,
or too often applied in an arbitrary
manner.

7 Promoting Mutual Legal
Assistance and Co-opera-
tion in Criminal Matters

There is a rather long history of
international efforts to promote
mutual legal assistance treaties and
international co-operation in crimi-
nal matters. Most agreements are
negotiated on a bilateral basis and
include numerous exceptions and
complications that often make their
operation very problematic and
their negotiation quite costly. The
United Nations has produced a
model treaty on international co-
operation in criminal matters.
Existing arrangements, however,
must be regularly reviewed and
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revised to ensure that the specific
contemporary problems of fighting
crime are effectively addressed.

Preventing the Corruption

of Public Officials

The misappropriation of public
funds, aid monies, or International
Monetary Fund/World Bank loans
by corrupt officials (and the subse-
guent laundering of these assets) is
another criminal behaviour that
merits serious concern. The recent
Organization Economic Co-opera-
tion Development Convention on
preventing corruption in foreign
business transactions contains
provisions that may well be used as
a model in the UN Convention on
Transnational Organised Crime.

Providing Technical and

Financial Assistance

Another source of very sur-
mountable obstacles to international
co-operation comes from the ab-
sence in many countries of the
necessary material and human
resources required to act effectively.
The effectiveness of the fight against
transnational crime is dependent on
the ability of all countries to achieve
a minimum level of effective crime
control. In many cases this cannot
be achieved without financial and
technical assistance from interna-
tional organizations and countries
with past experience in the field.
The International Centre is commit-
ted to develop, participate in and
facilitate programs of technical
assistance in a number of the areas
covered by the convention.

The International Centre is
committed to tracking and partici-
pating in the development of the
convention. Up-to-date information
on developments in the negotiating
process can be obtained from the
International Centre at (604) 822-9875.

B
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The Diplomatic Conference on the Establishment of an
International Criminal Court, Rome, 15 June to 17 July 1998

By Bruce Broombhall

uilding on a foundation of progress made
in the half-century since the Nuremberg
and Tokyo Tribunals, and in particular
over the last decade, the United Nations
Diplomatic Conference of Plenipotentiar-
ies on the Establishment of an International Criminal
Court (“Diplomatic Conference” or “DipCon”) was
opened by UN Secretary-General Kofi Annan on the
morning of Monday, 15 June 1998 at the headquarters
of the UN Food and Agriculture Organization in
Rome. Delegations from 160 states along with hun-
dreds of NGOs participated in the Conference. The
actual work of the Conference was in the care of the
Committee of the Whole, chaired by Philippe Kirsch,
the Legal Advisor to Canada’s Ministry of Foreign
Affairs. This Committee oversaw a number of Working
Groups and informal meetings. Over five weeks of
intense negotiations many schisms emerged and irrec-
oncilable positions were taken, while even more were
smoothed over or reconciled. Contentious issues such
as the death penalty and nuclear weapons seemed to
offer no hope of reconciliation, and appeared poised to
wreck the meeting’s progress until the last moment.
Nevertheless, a sequence of package proposals
brokered by the Canadian delegation moved the Con-
ference to the point at which agreement became
possible on the overall shape and mechanics of the
Court. The basis of agreement was the proposed text
put forward by Mr. Kirsch on the eve of 17 July, the
last scheduled day of the conference. This package was
voted on and adopted by a majority of over two-thirds.
With this, the Rome Statute of the International Crimi-
nal Court was finalized.

The Statute and Final Act of the Conference were
opened for signature after adoption. By the late after-
noon of Saturday 18 July, following a signing
ceremony presided over by the Secretary-General,
plenipotentiaries of 26 states had signed. Once sixty
states have signed and ratified, as some believe will
happen within five years, the International Criminal
Court will be established. At time of writing, 58 states
have signed, and it is expected that symbolic number
of 60 signatures will be passed before year’s end.

National ratification and implementation are also
crucial. For the Court to be truly effective, states will
have to adopt effective implementing legislation and

institutional arrangements. Technical assistance
projects and guidelines will emerge in support of this
need in the coming months.

A Preparatory Commission is to prepare proposals
for practical arrangements relating to the ICC’s entry
into operation. This includes preparation of draft texts
of, among others, the Rules of Procedure and Evidence
(which will crucially affect vital matters such as early
release, state cooperation and the extent to which the
Court can protect victims and witnesses), the Elements
of Crimes and the Rules of the Assembly of States
Parties. The General Assembly is expected to set a date
this autumn for the PC to convene in March and Au-
gust 1999 at the UN Headquarters in New York, and
then again in the spring of 2000 before completing its
work on 30 June of that year. The Preparatory Com-
mission meetings will form the most pressing focus of
government and NGO efforts in the immediate future.

The Statute is a complicated instrument, full of
strengths and weaknesses. The concerted efforts of
NGOs and leading Like-Minded delegations led to the
inclusion of many positive elements in the Statute. The
proprio motu Prosecutor and the provision for inherent
jurisdiction will be marks of the seriousness of states
parties. The absence of an armed conflict nexus in
crimes against humanity and the incorporation of
many positions reflecting a concern with gender vio-
lence and victims, even if not perfect, pay tribute in
particular to NGO efforts. None of these aspects of the
Statute could be taken for granted when the Confer-
ence opened; each represents a significant victory.

On the other hand, exclusion of the custodial state
from the list of states whose ratification or declaration
is a necessary precondition of the Court’s jurisdiction is
a real disappointment. Absence of this provision means
that the Court’s effectiveness will depend more than
ever on the number and global distribution of the
signatories it attracts.

The crime of aggression was excluded, but it
seems to offer a no-win situation. Its inclusion is an
important mark of the Court’s legitimacy in the eyes of
many countries of the South. At the same time, many
of the same countries see the requirement of a Security
Council determination that an act of aggression has
taken place to be antithetical to an impartial ICC.

continued on page 5
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International Criminal Court, Continued:

Rightly or wrongly, however, it is unlikely that the crime of aggression could ever be included in the Statute with-
out such a requirement. And unless the Council shows itself substantially more willing to make findings of
aggression in the future than it has been in the past, making a precondition of such a finding will only ensure that
no crime of aggression ever finds its way before the judges of the ICC.

One could go on to discuss the exclusion of nuclear weapons or the difficulty in adding new weapons to the
list of those prohibited under the Statute. One could regret what appear to be possible loopholes in the cooperation
procedures or uncertainties in the financing regime. At present, the strengths of the Statute are to be celebrated and
the many delegations that contributed to them at Rome commended for their work. Above all, this new feature in
the international landscape should be explored and cultivated carefully with the aim of making it serve the ending
of impunity, the safeguarding of the dignity of victims and the deterring of abuses that its early promoters in-
tended.

The successful conclusion of the Conference was hailed as a major accomplishment, not just in light of the
complexity of the task, but because of the step forward that it represents in the whole history of contemporary
international law. Mr. Kirsch said that the ICC will have a major impact for future generations. Secretary-General
Annan said that, although many would have liked a Court vested with even more far-reaching powers, the Court
was still “a gift of hope to future generations, and a giant step forward in the march towards universal human
rights and the rule of law”. The Foreign Minister of Italy, Lamberto Dini, believed that the Court’s founding would
‘mark not only a political but a moral stride forward by international society’

The Canadian delegation as a whole and Mr. Kirsch as chair deserve the highest praise for this accomplish-
ment. The Diplomatic Conference could not have been brought to a successful conclusion without their
resourcefulness and unfailing dedication. This is not to say that the Statute is flawless. Much work, and much room
for continuing progressive development, lies ahead. Nonetheless, the fact that the major hurdle of establishing a
Statute now lies behind us is itself a considerable tribute to the efforts of those participating at Rome. No delegation
contributed more substantially to the end result than did the Canadian. @
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Visit of the Soliticor General For Scotland

ollowing the Scottish Referendum in
favour of Devolution last year, the Scot-
tish Crown Office, in common with other
government departments, has embarked
on a process of constitutional and legal
change. In addition to all that goes with the transfer of
legislative authority from Westminster to Edinburgh,
Scotland will also be coping with the effects of the
adoption into domestic law of the European Conven-
tion on Human Rights, which in many ways mirrors
the Canadian Charter of Rights.

In October of this year, Colin Boyd QC, Solicitor
General for Scotland and Norman McFadyen, Deputy
Crown Agent, visited Victoria and Vancouver in
Canada to engage in discussions with their counter-
parts as well as other organisations.

The Criminal Justice Branch of the Ministry of the
Attorney General in Victoria arranged for the visitors
to attend the proceedings of the Heads of Prosecutions
of Canada Meeting where they met and exchanged
views with Provincial and Federal Prosecutors.

In Vancouver, the International Centre organised
meetings with the Legal Services Society of British
Columbia, the Police Complaint Commissioner of
British Columbia, the Faculty of Law, University of
British Columbia and members of the International
Centre.

During the meeting with the Legal Services Soci-
ety questions were raised about budgeting, the degree
of autonomy of the Legal Services Society, the use of
staff lawyers and contractual lawyers, choice of coun-
sel, professional rates and extraordinary costs. Scotland
has a very high per capita expenditure on criminal
legal aid; 9 times more than the Netherlands and half
as much again as England and Wales. Unlike Canada,
its expenditure on civil legal aid is much smaller than
what it spends on criminal legal aid. The Scottish Legal
Aid Board has comparatively less flexibility than its
counter part in British Columbia in spending its funds
and there is growing political pressure to focus ex-
penditure on areas of unmet needs. On the issue of
choice of solicitor, Scotland has set up a pilot Public
Defence Solicitor Office (PDSO) in Edinburgh employ-
ing 6 full-time solicitors and with clients being directed
to this Office based on month of birth. This is felt to be
necessary because the Government, through the Board,
which will operate the pilot, has to report to Parlia-
ment on the Office after 3 years. The pilot will
automatically terminate after 5 years unless the new
Scottish Parliament renews the powers. About 15% of
cases in Edinburgh will be directed to the PDSO. Scot-
tish solicitors and counsel are paid by time in court but

the Government is consulting on the introduction of a
scheme which will be based largely on fixed payments
in relation to summary work. In consequence, solicitors
will fare better financially in summary guilty plea cases
than longer more complex ones, but the gain in plea
cases should off-set the loss in longer trials. Canada
had tried price capping, and altering professional rates
to avoid paying for adjournment time, but this met
with strong reactions from the Bar.

At the Office of the Police Complaint Commis-
sioner (OPCC), Colin Boyd and Norman McFadyen
were provided a general briefing on the working of the
OPCC, and a review of a recent Commission of En-
quiry on Policing and the Community headed by The
Hon. Mr Justice Wallace Oppal. The enquiry, among
other things, recommended civilian oversight of police
investigations including those of the Royal Canadian
Mounted Police, which currently has their own sepa-
rate Public Complaints Department. In Scotland, there
is no civilian oversight of police complaint investiga-
tions except in two respects. The regional public
prosecutor (the Regional Procurator Fiscal) and the
Lord Advocate and Solicitor General, are responsible
for the investigation and consideration of all com-
plaints inferring criminality. This involves directing
public enquiries but will also normally involve the
interview of the complainer and all significant wit-
nesses by a member of the prosecutor’s staff. There are
strict rules in place to avoid any information obtained
in such an investigation being made available to any
prosecutor who may be dealing with an associated
case against the complainer. H M Inspectorate of
Constabulary in Scotland deals with complaints about
the handling of complaints against police officers
under police internal complaints procedures and for
several years there has been a lay inspector of Con-
stabulary who has a particular involvement in the
consideration of such complaints. Police liability in
Scotland is based on malice and in Canada on a stand-
ard of care. Mr Boyd felt that the proposed new Scottish
human rights legislation would have an impact on
how police do business in the future.

Later, Messrs Boyd and McFadyen met with Dean
Joost Blom of the Law Faculty of the University of
British Columbia, and other Members of the Faculty
including Professor Peter Burns QC, Chairman of the
Centre’s Board of Directors. Professor Yvon
Dandurand, Director of Policy Development and
Human Rights, Eileen Skinnider, Director of the Hu-
man Rights Program and visiting scholar Hon Justice
Elizabeth McFadyen, all representatives of the Centre,
also participated in the meetings. @
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1998 Banff Diplomatic Forum, October 30 —
Multilateral Approaches to Security

By Daniel C. Préfontaine, Q.C.

t seems that any discus-
sion on foreign policy
these days inevitably
focuses on security,
democratic develop-
ment, good governance and the rule
of law. Security is defined in many
ways. In the international context it
conveys protection from external
aggression and threats of violence
from a neighboring state. In recent
times it includes internal conflicts
and lack of security and safety to
citizens of one state or territory.
Security also extends to social and
human security. Sound economic
conditions, healthy physical envi-
ronment and political stability are
prerequisites in order to have over-
all national security. In addition, to
survive and prosper in the world
today it is imperative for a sovereign
state or territory to enter into bilat-
eral and multilateral associations,
agreements and arrangements. In a
multilateral framework belonging to
international organizations as well
as regional associations is now
accepted as commonplace and
essential.

The threats to domestic security
are no longer, if they ever were,
limited to external acts of aggres-
sion. The increase in transnational
crime has become both an external
and internal threat to the well being
and security of our communities.
The fundamentals of our democra-
cies which includes good
governance and the rule of law are
subject to erosion as new forms of
transnational alliances are forged
between organized criminals around
the globe.

The rule of law, as opposed to
the rule by the law, conveys a sys-
tem of laws and regulations that
citizens are generally aware of,
respect, as a system that applies to

all. These laws and their administra-
tion are in place to ensure a balance
of political rights, human rights,
and civil liberities. Fairness and
equity and other basic principles of
justice are part and parcel of a
democratic system.

In this 50th Anniversary year
of the United Nations Universal
Declaration on Human rights pro-
moting democracy, good
governance and the rule of law is
widely believed to be an important
way to ensure international and
domestic security. However, it is
clear that promoting democracy,
democratic processes and the rule of
law is not nearly enough to protect
peace and ensure human and public
security, including security of the
person. In fact the weaknesses of
criminal justice institutions to deal
with crime effectively threatens the
sustainability of democratic institu-
tions. A major concern today is that
both emerging and established
democracies continue to be plagued
by the problem of violence and
increased property crimes.

There is an increased recogni-
tion that democracy and a better
guality of life can only flourish in a
context of peace and security for all,
both collective and personal. Crime
poses a threat to stability and to a
safe environment. Crime prevention
and control, through effective
criminal justice institutions and
with due regard to human rights, is
therefore essential to peace, security
and prosperity (both financial and
personal).

Without credible and efficient
systems of law enforcement and
justice, without the guarantee that
anyone who abuses power, violates
human rights, or arbitrary assaults,
dispossesses or coerces others will
be stopped and receive appropriate

punishment, without the secure
knowledge that the state will pro-
tect its citizen, efforts to nurture
peace and ensure security will mean
very little.

Peace and security are always
fragile and must constantly be
reinvented, consolidated and rein-
forced. This is particularly true in
post conflict situations character-
ized by uncertainty and insecurity,
where the power vacuum left by the
conflict is likely to be exploited by
criminal elements as we are wit-
nessing today. But it is also true of
all societies.

What do | mean by “credible”
criminal justice institutions? There
is a growing recognition of the
crucial importance of CREDIBLE
law enforcement and criminal
justice institutions in building and
maintaining peace. In order to be
“credible”, these institutions must
be effective in providing personal
physical security and safety, pre-
venting crime and protecting
citizens.

In many parts of the world that
credibility is very low. Recent data
from the International Crime (Vic-
tim) Survey in 1996 show how low
the credibility of justice institutions
has fallen in many countries, par-
ticularly in developing countries
and in countries in transition. In
Canada, fortunately, this is not the
case. The credibility of the criminal
justice system and the confidence in
law enforcement agencies is very
high (around 80% or respondents).
Whereas, 80% in places like Latin
America there is little confidence in
the system providing protection to
its citizens.

On the subject of security and
safety, one must note the growing

continued on page 8
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reliance of whole sectors of society
on private security measures. Secu-
rity services are increasingly
becoming a “commodity” to which
people and groups have differential
access depending on their financial
means and power. This is a poten-
tially dangerous trend. It is full of
short term and long term implica-
tions for democratic institutions,
social peace and democratic institu-
tions, e.g. security for the rich and
little for the poor and disadvan-
taged.

The recent focus of interna-
tional efforts has been on
developing international and multi-
lateral instruments of cooperation.
In the context of multilateral institu-
tions, three major themes have held
the center of recent efforts in the
field of crime prevention and crimi-
nal justice:

1) The development of the
International Criminal Court. | refer
to the draft Statute agreed upon in
Rome last July,

2) Efforts to improve interna-
tional cooperation to combat
transnational organized crime, and

3) A renewed focus on techni-
cal assistance and cooperation
initiatives between countries.

There are still some major
obstacles to international coopera-
tion in dealing effectively with
transnational crime. It is widely
believed that certain forms of
transnational organized crime can
have some profoundly destabilizing
effects on domestic and regional
peace (e.g., trafficking in firearms),
on democratic institutions (e.g.
through corruption), and on human
security and safety (drug traffick-
ing, biker gangs).

There currently is a process in
place to draft a new International
Convention Against Transnational
Organized Crime. Its main purpose is
to facilitate international coopera-
tion and obtain a commitment from
member states to focus their crime
efforts on transnational organized
crime. The scope of the proposed

convention has yet to be deter-
mined, but it may include
international measures to various
forms of trafficking, corruption
and fraud, including trafficking in
firearms, in migrants, and in
women and children for the pur-
pose of their sexual or other
exploitation and very effective use
of extradition, mutual legal assist-
ance and confiscation of proceeds
of crime and money laundering/
financial fraud.

There is no question that
transnational organized crime
represents, in many cases, a serious
threat to national security, collec-
tive security and personal safety.
However, one should always
remain cautious about the poten-
tial detrimental effect of
international pressures (reflecting
the domestic law enforcement
agenda of some powerful coun-
tries) to devote more resources to
transnational crime and therefore
less to domestic human security
issues may have on many countries
with weak criminal justice systems
and few resources.

The number of international
technical assistance initiatives in
which Canada and many other
countries are involved in the field
of human rights and criminal
justice is growing steadily. That is,
in itself, an encouraging sign. To
what extent such initiatives have
and can in the future contribute
concretely to building peace, ensur-
ing security and making
democratic institutions sustainable
and credible has yet to be deter-
mined. The challenge continues to
inculcate everywhere a culture of
prevention as a basis for a secure
and peaceful world community.

A final word on the burgeon-
ing business of technical assistance
aid in the area of law reform.
Many “Westerns” involved in
providing assistance do not know
the ground on which they have set
foot and are unfamiliar with the
domestic scene to create change.
Real change takes time and pa-
tience, more importantly the will
internally to reform must be sincere
and sustained. ¢

Upcoming Events

& Conferences

> International Symposium on Legal Aid
Legislation and Theories in China,
Beijing, China, March 22-26, 1999

» Drugs and Human Security in the
Americas: Experts Meeting, San Jose,
Costa Rica, March 29-30, 1999

» Planning Meeting for the Workshop on
Women in the Criminal Justice Systems
(20th Congress Preparatory Meeting -
HEUNI, 2000) Helsinki, Finland, April 9-
10, 1999

> 8th United Nations Commission of Crime
Prevention and Criminal Justice, Vienna,
Austria, April 27-May 6, 1999

» 3rd Formal Ad Hoc Meeting: International
Convention Against Transnhational
Organized Crime, Vienna, Austria, May
5-7, 1999

» 13th International Congress on Juvenile
Criminology Research (University of
Liege), Belgium, May 26-28, 1999

» European Committee on Crime Problems,
Strasbourg, June 7-11, 1999

» Centre for Sentencing and Research,
Law School, University of Strathclyde -
“Sentencing and Society: An International
Conference” Glasgow, Scotland, June
24-26, 1999

» Ad Hoc Committee Meeting United
Nations Transnational Organized Crime
Convention/Protocols, Vienna, Austria,
June 28-July 2, 1999

» International Society for the Reform of
Criminal Law (ISRCL) Annual Confer-
ence - Commerical and Financial Fraud:
A Comparative Perspective, St. Georges
Bay, Malta, July 8-12, 1999

» ICC Preparatory Commission, New York,
USA, July 26-Aug. 13, 1999

» American Correctional Association
Conference: Denver, USA, Aug. 8-12,
1999

> 4th Annual Conference and General
Meeting of the International Association of
Prosecutors, Beijing, China, Sept. 5-10,
1999

» Canadian Congress on Criminal Justice -
“Values & Vision for the 21st Century”
Edmonton, Canada, Sept. 22-25, 1999

» “10th International Symposium on
Victimology, Research and Action for the
3rd Millennium?, Association Quebecoise
Plaidoyer-Victimes, Montreal, Canada,
Aug. 6-11, 2000
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Canada’s New Law on Corruption in Foreign Business Transactions
International Centre to host Corporate Symposium, February 4-5 1999

By Allan Castle, Director, Transnational Financial Crime Program

orruption and brib-
ery are widespread
and worsening phe-
nomena in
international business
transactions. These practices un-
dermine the rule of law and
economic development, distort free
and fair competition, and increase
costs for businesses and consumers
alike. Corruption and bribery in
international business transactions
also serve to support non-demo-
cratic and arbitrary rule in those
regions most in need of good gov-
ernance and a fair and open
economy.

For many years, the United
States was the only jurisdiction to
have a comprehensive legal prohi-
bition of such practices. Under the
Foreign Corrupt Practices Act, or
FCPA, bribery of officials in foreign
jurisdictions for access to contracts,
tax or labour concessions, etc., was
proscribed under law. Other devel-
oped states, notoriously France and
Germany, not only lacked equiva-
lent legislation, but had tax codes
which allowed the deduction of
foreign bribes as legitimate business
expenses. Following intense nego-
tiations after years of inaction on
this issue, in December 1997 the
states of the OECD concluded a
Convention on Combating Bribery of
Foreign Public Officials in Interna-
tional Business Transactions. As a
leading contributor and signatory
to the Convention, Canada is
committed to introduce new legis-
lation in 1998 governing
corruption and bribery in foreign
business transactions.

The benefits of action against
corruption are clear when one
examines the crippling effect cor-
rupt practices, under-the-table
payments and influence peddling

have had on institution building
and the rule of law in developing
or democratising societies. The
“when in Rome” approach, which
if amoral has in the past appeared
expedient at least in the short term
in many countries, has come to be
recognised in both the private and
public sectors as counter-produc-
tive from a business perspective as
well. Leaving aside for one mo-
ment the human cost, corruption
in the long term renders a society
continually unstable and unrecep-
tive to healthy and mutually
beneficial international business
development.

What will this legislation mean
for Canadians doing business
overseas? As a joint endeavour, the
International Centre for Criminal
Law Reform & Criminal Justice
Policy and Transparency Interna-
tional Canada are hosting a two-day
event entitled: Corruption and Brib-
ery in Foreign Business Transactions:
Corporate Symposium on New Global
and Canadian Standards on February
4™ and 5™ 1999 in Vancouver. The
Symposium will provide key infor-
mation for concerned Canadian
firms with overseas business portfo-
lios, and for those firms currently
considering overseas investment.
The seminar will also provide an
opportunity for the corporate com-
munity to respond to the proposed
Canadian legislative initiative as
part of the interactive process of
policy development. Highlights will
include:

» Keynote addresses from senior
international experts on the chal-
lenges facing Canadian companies
doing business in foreign markets.
» Explanation of the OECD conven-
tion and Canada’s legislation from
two senior representatives of the
Departments of Justice and Foreign
Affairs.

» Corporate response: a perspec-
tive from the business community,
participant response to the new
legislation & general question
period.

Further information and regis-
tration information can be obtained
from: Vivienne Chin at the Interna-
tional Centre for Criminal Law
Reform & Criminal Justice Policy in
Vancouver, (604) 822-9875, fax 822-
9317 - or via email at

chin@law.ubc.ca. @

Symposium on Crime
and Justicein a
Borderless Era
Ritsumeiken University -
Kyoto Japan

On November 2, 1998 Mr. Brian Tkachuk,
on behalf of the International Centre, par-
ticipated in a symposium on Crime and Jus-
tice in a Borderless Era, held at Ritsumeikan
University in Kyoto Japan. Mr. Tkachuk de-
livered two papers entitled “Recent Interna-
tional Efforts to Address Transnational Crime”
and “Meeting the Challenges of Violent
Crime: A Canadian Perspective”.
ond symposium was held on November 4,
1998, focusing on the “Public Defender
System Today”. At this event Professor
Donald Egleston of the UBC Faculty of Law
delivered a paper entitled “Criminal Legal
Aid in British Columbia”. Participation at
these events was part of a collaborative re-
search activity agreed upon with
Ritsumeikan University. The symposia were
attended by faculty, students and members
of the general public, as well as representa-
tives from the Law Faculty, American Uni-

versity, Washington, D.C.

A sec-
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The 10th United Nations Congress

One Year From Now

etween the 10 and
the 17 of April 2000,
delegates from all
over the world will
be going to Vienna to
attend the 10th United Nations
Congress on the Prevention and
the Treatment of Crime. For nearly
fifty years, each congress has been
a defining moment for the activities
of the United Nations in the areas
of crime prevention and criminal
justice. The theme of the 10th
Congress is Meeting the Challenges
of the 21t Century. Not surpris-
ingly, questions relating to
transnational crime, corruption,
and computer crime will all figure
prominently on the agenda. Special
attention is expected to be given to
the ongoing work on the develop-
ment of a new convention against
transnational organized crime,
including special protocols dealing
with traffic in firearms, as well as
traffic in women, children and
migrants.

These are not, however, the
only issues of concern to the inter-
national community, and in
particular for developing countries.
The message has been coming loud

and clear out of recent regional
meetings held in preparation of the
Congress. The building of credible
law enforcement and criminal
justice institutions, the implemen-
tation of relevant human rights
and other international justice
standards within these institutions,
as well as the need for nations to
work together and help each other
achieve these goals are all men-
tioned as priorities.

The International Centre re-
cently participated in two

PREVENCION DEL DELITO Y TRATAMIENTO T)Fl DELINC LTFN‘IE
22 a 24 de febrero de 1999, San José Costa Rica

&5 REUNION REGIONALE PREF
DIXIEME CONGRES DES NATION

DU CRlHE ETLE

preparatory meetings for the 10th
UN Congress: the African Regional
Preparatory Meeting, in Kampala,
Uganda on December 7-9, 1998,
and the Latin American and Carib-
bean Regional Preparatory
Meeting, in San José, Costa Rica
this last February.

The African meeting resulted
in a number of action oriented
recommendations, reflecting the
African perspective. The recom-
mendations emphasized the need
to support developing countries,
both financially and technically, to
champion the cause of public
safety and human rights, and to
promote the rule of law. The
recommendations supported ongo-
ing international efforts and
development of instruments to
combat transnational and organ-
ized crime and stressed the
importance of global, regional and
sub-regional cooperation and
assistance for developing countries
to meet their obligations under
these initiatives. The need to create
new and innovative crime preven-
tion strategies was identified, with
special attention to the situation of

continued page 11
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13th Coordination Meeting of the UN Crime Prevention and
Criminal Justice Programme

he Thirteenth annual
meeting of the United
Nations Crime Preven-
tion and Criminal
Justice Programme
Network was held
September 23-24, 1998 in Italy. The
meeting was organised and con-
vened by UNCRI with the support
of the International Scientific and
Professional Advisory Council
(ISPAC). The meeting, attended by
representatives from all fourteen in-
stitutes was Chaired by Mr. Alberto
Brandanini, O.1.C., UNICRI, with
Director Matti Joutsen, HEUNI act-
ing as Rapporteur.

The meeting reported that all
decisions and recommendations of
the Twelfth Co-ordination Meeting
had been implemented. The meeting
reviewed the activities of the mem-
bers of the UN Programme Network
and those planned for 1999. It was
decided that a joint statement of the
UN Programme network be pre-
pared by representatives of the

network and be presented by
UNICRI at the next session of the
Commission. It was agreed that the
upcoming year would focus on co-
operation and co-ordination among
the members of the UN Programme
Network, and especially with CICP.
This co-operation will be further
strengthened as related to the Com-
mission’s priority areas in general,
and specific projects in particular.
This co-operation and co-ordination
will be particularly focused in the
area of transnational organized
crime and the preparations for and
participation in the Tenth United
Nations Congress on Crime Preven-
tion and the Treatment of Offenders.
The Congress is scheduled to take
place April 9-17, 2000 in Vienna,
Austria.

The following commitments
and plans regarding the workshops
at the 10" Congress were identified
at the Coordination meeting. The
four workshops for the Tenth UN
Congress include:

Combating Corruption: or-
ganized by UNICRI with the
assistance of ISPAC

Community Involvement in
Crime Prevention: organized
by ICCP with the assistance of
UNICRI

Crimes related to the Compu-
ter Networks: organized by
UNAFEI with the assistance of
AIC and NIJ

Women in the Criminal Jus-
tice System: organized by
HEUNI with the assistance of
ICCLR & CJP and UNICRI.

Recent discussions have agreed
that there would be a streamlining
of the outcome of the 10" Congress.
There would only be a single declara-
tion to go forward to the “millenium
session” of the General Assembly.
The UN Programme Network was
invited to provide the CICP with
ideas to be included in the envisaged
Declaration. &)

continued from page 10

The 10th UN Conference

vulnerable groups such as women
and children and the mentally ill.
Recommendations also addressed
the urgency of combating prison
overcrowding and emphasized the
need for member states to promote
restorative justice and other alterna-
tive practices to confront this issue.
Several similar recommenda-
tions came out of the San José
meeting. A special appeal was made
in favor of promoting compliance
with the UN standards and norms
on crime prevention and criminal
justice and making every effort to
incorporate them into national law.
Participants pointed out that
the 10th Congress should recom-

mend effective means of implement-
ing the provisions of the proposed
convention against transnational
organized crime. It was noted that
small countries of the region, par-
ticularly in the Caribbean, were
especially vulnerable to transnational
organized crime and faced unique
problems. It was deemed essential
that attention be given to these
special needs and to provide these
countries with adequate assistance.
Delegates expressed concern at
the increase of violent crimes in their
region, including violence committed
using firearms and explosives.
Increasing violent crime and the fear
that it generates have seriously
impacted on the security of citizens.
Delegates considered that tackling
this issue was a major emerging
challenge to global security and the
rule of law. Several recommenda-

tions referred to the need to take
effective action against the harm
done by firearms, to implement
existing conventions and to assist
local authorities in devising effective
action to counter that and other
threats to human security.

Various issues related to migra-
tion present new challenges in crime
prevention. The delegates therefore
emphasized the need to design, as
part of crime prevention strategies,
measures to combat xenophobia,
racism and violations of the rights of
migrants. Finally, several recommen-
dations were aimed at encouraging
greater community and civil society
participation in the design and the
implementation of local crime pre-
vention strategies. @

11



ICCLR & CJP, Fall/Winter 1998

People at the Centre

The International Centre is delighted to introduce its newest mem-
bers. Please join us in welcoming:

Honourable Justice Elizabeth McFadyen ER[eIlilIeMis[-=MIsI(-1gqk-E

tional Centre on a three month study sabbatical from the Court of
Appeal of Alberta. Justice McFadyen, a graduate of the University
of Saskatchewan began her career as a prosecutor and then move
on to The Tax Litigation Section, Department of Justice, Ottawa. She
then moved on to Alberta where in 1976 she was appointed to
District Court of Alberta as the first federally appointed woman
judge in Alberta. She became Judge of Court of Queens Bench on
Amalgamation and in 1993 was appointed to the Alberta Court of
Appeal and the Northwest Territories Court of Appeal. Justice
McFadyen is also a Judge of the Court Martial Appeal Court. This
fall she will work with the International Centre and the UBC Fac-
ulty of Law. Her research will focus on the independence of the
judiciary.

a visiting student from the University of Giessen,
Germany. Markus will be working with the Centre until July 1999.
he has completed two years of law school prior to joining the Centre
in September 1998. His concentration is on international relations
and human rights, paying special attention to the developments of
the International Criminal Court, as well as international environ-
mental law. Markus is also involved with the national Model United
Nations, a simulation of the United Nations, as the Director of the
Commission on Crime Prevention and Criminal Justice. His main
area of work at the International Centre is with the Transnational
Financial Crime Program. @

INTERNATIONAL SOCIETY
FOR THE REFORM OF CRIMINAL LAW
13™INTERNATIONAL CONFERENCE

COMMERCIAL AND FINANCIAL FRAUD:
A COMPARATIVE PERSPECTIVE

g - 12 JULY, 1999

RADISSON BAYPOINT HOTEL
ST GEORGE'S BAY, St. Julians, MALTA

For information, contact Secretariat

The International Society for
the Reform of Criminal Law

Suite 1000, 840 Howe Street
Vancouver, BC V6Z 2M1 Canada
Tel: 1 604 643-1253, Fax: 1604 643-1200

e-mail: isrcl@swinton.ca
or http://www.isrcl.org/

For information about the Centre or its
activities please contact:

The International Centre for
Criminal Law Reform and
Criminal Justice Policy

1822 East Mall
Vancouver, B.C. Canada, V6T 171
Tel: (604)822-9875 / Fax: (604)822-9317

e-mail: macdonald@law.ubc.ca

hetp:/fwww.icclr.law.ubc.ca
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Charitable Donations

The International Centre is a charitable, non-
profit organization that relies upon the
financial contributions of corporations, indi-
viduals, institutions and governments. Your
contribution will help support the Centres
work in the areas of Measures to Abolish Vio-
lence Against Women, Renewal in Sentencing
& Corrections, The China-Canada Criminal
Law Reform Program, Transnational Organ-
ized Crime - Asia Pacific, Establishing an
International Criminal Court, and Children
and Youth as Victims & Perpetrators of Crime.
The Centre issues Tax deductible receipts for
all donations. For additional information on
our programs of work or how you can make a
contribution please contact the Centre:
Ph: (604) 822-9875 / Fax: (604) 822-9317
e-mail macdonald@law.ubc.ca




