Mental Illness and
The Criminal Justice
System

Alison MacPhail
Simon Verdun-Jones

Board Member, ICCLR
Professor, School of Criminology, SFU

Prepared for

Re-Inventing Criminal Justice: The Fifth National Symposium
Montreal, QC, Canada

January 2013

International Centre for Criminal Law Reform

and Criminal Justice Policy

Le Centre international pour la réforme du droit criminel
et la politique en matiére de justice pénale

1822 East Mall, Vancouver, B.C./C.-B

V6T 121 CANADA

Tel/Tél: + 1 604 822 9875

Fax/Téléc: + 1 604 8229317

Email/ Courriel: icclr@law.ubc.ca http://www.icclr.law.ubc.ca

We are pleased to share this information with you and encourage you to use this document
for research purposes. Please ensure that all credits are acknowledged when using all or
any of the information in this document. Commercial reproduction is strictly prohibited.



mailto:icclr@law.ubc.ca

MENTAL ILLNESS AND THE CRIMINAL JUSTICE SYSTEM

(Note: This paper does not address issues relating to offenders who are found not
criminally responsible)

SUMMARY

Experience tells us, and research confirms, that people with various forms of mental
illness! are highly over-represented in the criminal justice system. What is not as
clear is the exact relationship between mental illness and criminal behaviour,
including violence, and how best to reduce offending in people with a mental illness
who have come into contact with the criminal justice system.

While many studies have identified an apparent link between mental illness and
both violence and recidivism, other research has found that serious mental illness
(primarily schizophrenia and other psychoses) alone is not significantly predictive
of criminal behaviour. The more important factors are antisocial personality,
psychopathy, neuro-cognitive brain impairments and substance abuse, as well as
having antisocial associates and living in a chaotic and antisocial environment with
few positive social supports.

The issue is confused by the use of the term “mental illness” sometimes to mean
only the serious psychotic disorders, including schizophrenia, and at other times to
include all of the various conditions listed in the DSM-1VZ, including antisocial
personality disorder and substance abuse.

The psychoses, including schizophrenia, are typically amenable to traditional mental
health treatment including drug therapy to manage the symptoms of the illness.
However the factors more directly related to criminality, including substance abuse,
personality disorders, developmental disorders and neuro-cognitive impairments,
are not responsive to traditional mental health treatment. Cognitive-behavioural
programs appear to be the most effective, which are more typically provided by
community corrections rather health.

This has important implications for both the criminal justice system and the health
system. It is important to treat the mental illness, but the other factors that are more
directly responsible for the criminal behaviour, including the individual’s
environment and social supports, must also be addressed.

1 The terms “mental illness” and “mental disorder” seem to be used interchangeably
in the literature.
2 Diagnostic and Statistical Manual of Mental Disorders



OVER-REPRESENTATION

Although the precise degree of the over-representation of people living with mental
illness in the justice system is uncertain, there is no doubt that it exists and is
significant. Different studies use different definitions of mental illness, but when the
broadest definition is used, including antisocial personality disorder and substance
abuse, 80 - 90% of offenders have a diagnosis of mental disorder (Andrews et al,
(2010). The most frequent diagnosis is antisocial personality disorder, which Ogloff
(2006) has estimated could be as high as 60-80% of the prison population. Other
research has confirmed the high prevalence of conditions such as Fetal Alcohol
Syndrome (FASD), developmental disabilities, low IQ, and brain injuries (organic
and acquired) (Ogloff, Davis, and Somers, 2005), although these conditions are
infrequently diagnosed.

[t is not surprising that there is such a high incidence of antisocial personality
disorder in corrections populations, both in institutions and in community, since the
disorder is defined largely in terms of behaviour which includes, for example, failure
to conform to social norms including behaviour which constitutes grounds for
arrest, rule breaking, deceitfulness, impulsivity or failure to plan ahead, irritability
and aggressiveness, and disregard for safety of self or others. By definition
therefore, the majority of people in the criminal justice system meet many of these
criteria.

However much of the expressed public concern and focus is on those with a serious
mental disorder, primarily schizophrenia or other psychosis.

LINK BETWEEN SERIOUS MENTAL ILLNESS AND CRIMINALITY

The Mental Health Commission of Canada noted in its report that it is important to
remember that the vast majority of people living with mental health problems and
illnesses do not commit crimes. In fact they are much more likely to be the victims
of violence than perpetrators (Mental Health Commission of Canada, 2012). And
while there is a strong public perception that mentally ill people are dangerous, a
2001 study (Stuart and Arboleda-Florez) found that in fact less than 3% of violent
offences were attributable to people with only a serious mental illness (that is,
without co-occurring substance use disorders).

Serious mental illness is relatively rare, both in the general population and in the
justice system, but the over-representation of people with serious mental illness in
the justice system is significant. A 2001 Canadian study found that while the
prevalence of schizophrenia in the general population is about 0.5%, the rate in
provincial prisons in Canada was 1.5% while in federal institutions it was 2.2%,
with 12% overall meeting the criteria for a serious mood or psychotic disorder
(Brink et al, 2001). Fazel and Danesh (2002) found that, “typically about one in
seven prisoners in western countries have psychotic illnesses or major depression”.



At the same time there is extensive research that finds that the existence of a serious
mental illness alone, without a co-occurring substance use disorder, is not linked to
an increased likelihood of criminal behaviour, or of recidivism (Somers 2005, 2008,
Skeem et al 2010, Andrews and Bonta 2010).

While the research has tended to focus on male offenders, it seems clear that women
in the justice system experience even higher rates of serious mental illness, although
lower rates of antisocial personality disorder.

Relationship to police

It is clear that police time is disproportionately consumed dealing with people living
with a mental illness. However a significant proportion of this is due to behaviour
that is not criminal. It may be in relation to seeking assistance in a crisis, or the
behaviour may not be significant enough to justify arrest and criminal processing,
but which is still viewed as problematic in the community. As well, this group
consumes a disproportionate amount of health resources, through repeat visits to
hospital emergency rooms and primary care physicians, as well as various other
social services.

Some police departments have said that they would rather see increases to mental
health and social services than increases to the policing budget, but this presents
difficulties when policing is largely a municipal responsibility while mental health
services are a provincial responsibility.

With respect to arrest, most studies seem to show that people with mental illness
are not arrested more frequently than others committing the same offences. Indeed
there is some suggestion that police are less likely to arrest if they suspect a mental
illness, especially if they can divert to a mental health program, and when they do
arrest it is sometimes because the mental illness is not identified or suspected.
However when they do arrest a suspect with a mental illness, force is used more
often (Engel and Silver, 2001).

Generally the research finds that people with mental illness come into the justice
system for the same reasons as those without mental illness, that is, they are
committing criminal offences (Becker et al, 2011).

Administration of justice offences

Once in the system, there are mixed findings with respect to whether people with
mental illness are more likely to be charged with administration of justice offences.
Skeem (2010) suggests that in the case of parole in the US, there seems to be a
greater willingness to intervene in the absence of a new offence, and proceed with a
breach charge to prevent perceived likelihood of re-offending.



However Somers (2005) found that in British Columbia, people with a mental illness
alone are not more likely to be charged with administration of justice offences than
those without a diagnosed mental illness. On the other hand, those with a substance
use disorder were more likely to be charged, and those with a co-occurring mental
disorder and substance use disorder were even more likely to be charged with this
type of offence.

Risk Factors for criminality and recidivism

Corrections research over the past 20 years has sought to identify the key factors
associated with criminal offending in order to develop interventions that are most
likely to reduce recidivism and prevent crime. This research suggests that the four
key factors associated with criminal offending and recidivism are:

e an established history of benefitting from criminal activity;

e asocial environment that encourages and tolerates crime and criminals;

e personal attitudes and values supportive of criminal behaviour; and

e apersonality style that finds impulsive, high risk behaviour rewarding

(Bonta and Andrews, 1998, p.138, quoted in Skeem et al, 2010, at p.116).

The next most relevant group of factors include the social environment, including
family and employment, as well as substance abuse. Serious mental illness is next
on the list of criminogenic factors, but with only a small impact on criminality once
the other factors are accounted for.

So how do we explain the significant over-representation of individuals with a
serious mental illness in the criminal justice system if in fact there is only a limited
causal connection between serious mental illness and crime?

Serious mental illness and co-occurring disorders or factors

A number of researchers argue that the apparent relationship between severe
mental illness and violence is misleading, and that researchers have ignored the
existence of “confounding variables”, that is, important factors or characteristics
which are known to be related to violence which are intertwined with the mental
disorder (Hiday, 2006).

Hiday suggests that the four key factors known to be related to violence are
substance abuse, psychopathy or anti-social personality disorder, victimization, and
community disorganization. With the exception of victimization, these are identical
to the factors that are associated with criminality in the population without a
serious mental illness. Psychopathy and anti-social personality disorder are
recognized as highly predictive of violence for both offenders with a serious mental
illness and those without such an illness (Crocker, et al, 2005, Rice and Harris,
1995).



In a study of arrests over a 10 year period of people with schizophrenia or related
psychosis and a prior arrest history, McCabe et al (2008) found that the presence of
any co-occurring disorder increased the risk of arrest for all offence categories. The
study concluded that criminal risk assessments and clinical management in this
population should focus on co-occurring antisocial personality disorder and
substance use disorders in addition to treatment for the serious mental illness.

A number of researchers have identified a link between prior violent victimization
of the mentally ill with violent offending. People with mental illness are significantly
more likely to be victims of both violent and non-violent crimes, for a variety of
reasons including their symptoms (which may make them vulnerable),
homelessness and alcohol abuse (Teasdale, 2009). Prior experience of violent
victimization may make them more likely to respond violently in situations where
they feel threatened.

With respect to the frequency of offending, Somers (2008) found that although the
number of corrections admissions is significantly higher for mentally ill offenders,
when you separate out those with a mental disorder alone from those with any
substance use disorder, mental disorder alone is not associated with increased risk
of repeat offending relative to those people with no psychiatric diagnosis of any
kind. In contrast, a substance use disorder (with or without a co-occurring
psychiatric disorder) is associated with a significantly greater risk of corrections
recidivism.

[t appears that what drives repetitive criminal behaviours is the same, whether or
not a person has a serious mental illness: that is, certain personality disorders,
various forms of neurocognitive impairments, characterized primarily by
impulsivity (essentially, the same neurocognitive impairments which are associated
with substance abuse) as well as anti-social associates and environments.

As well, many studies indicate that mental disorder, substance abuse and violence
occur more frequently in socially disorganized communities, as do stressful life
events and impaired social supports. Severely mentally disordered individuals who
reside in such communities learn to be violent in just the same manner as non-
mentally disordered individuals. Unfortunately people diverted or released from the
criminal justice system are frequently returned to these kinds of communities
where they encounter all of the same factors and influences which led to them
committing criminal acts in the first place (Hilday, 2006, Silver, 2006, Yakimchuk,
Verdun-Jones, Brink, 2009).

SERIOUS MENTAL ILLNESS AND VIOLENCE

While much violent offending by offenders with a serious mental illness is better
explained by factors which are also predictive of violence in the population without
such an illness, there remains a small sub group - Skeem (2010) suggests perhaps
one in ten - whose violence appears directly related to their mental disorder.



Violence is frequently associated with first episode psychosis, with more serious
violence associated with longer periods of time where patients have experienced
symptoms without receiving treatment (Lang and Nielssen, 2011).

While the number of individuals in this category may be small, the nature of the
violence may be particularly extreme and shocking. Early identification and
treatment of this group should thus be a priority, and connecting this group of
individuals with mental health treatment is critical.

WHAT ARE THE MOST EFFECTIVE STRATEGIES WITH RESPECT TO MENTALLY
ILL OFFENDERS?

In their 2010 paper, Skeem et al reviewed the evaluations of a number of different
criminal justice/mental health initiatives, including the use of integrated teams, the
use of Integrated Dual Diagnosis Treatment, jail diversion, and specialty probation.
They concluded that the rate of re-arrest is not significantly affected by either the
linkage of offenders to mental health treatment, or by treatment that reduced their
clinical symptoms.

Where there were modest reductions in recidivism, the authors suggest that this is
likely because some programs targeted criminogenic needs in addition to the
serious mental illness. As a result, the authors conclude that good health outcomes
(eg reduced hospitalization, improved symptoms) will not necessarily reduce
criminal behaviour, and suggest that what is needed are interventions that
specifically target that behaviour. This means strategies that target anti-social
attitudes and behaviour, as well as substance abuse, which are largely cognitive-
behavioural interventions.

Finally it will be critical to address the offender’s environment and social supports.
It is important to address the whole social context of the mentally ill offender, in
particular, reducing the environmental stressors (poverty, disorganized
neighbourhoods, victimization), which exacerbate the risk factors.

A recent evaluation in BC of the impact of providing housing and positive social
supports to mentally ill offenders with a 10 year history of contact with the justice
system has found that the provision of housing and support, even in the absence of
specific mental health treatment, reduced arrests by 75% and resulted in reduced
costs to not only the criminal justice system but also the health and social service
systems. This recognizes the reality that without a basic level of social support,
interventions designed to address mental illness or criminality are unlikely to be
successful.

Some studies have shown improvements where there is effective cooperation
among the different service providers (Hetherington, 2012, Reuland, et al, 2009)).
As well, research suggests that integrated teams are most effective when there is



some one individual with authority across institutional boundaries (Vogel, et al,
2007).

This is absolutely not to say that the mental illness should be ignored. Early mental
health intervention as well as social services including housing and supports should
substantially reduce the population of people with mental illness who come to the
attention of the justice system, in particular the police. Timely identification and
treatment of psychosis is critical, and people who experience acute psychotic
episodes should be admitted to psychiatric hospitals, and where they are in custody,
be transferred from prison to psychiatric hospitals.

As well, the literature recognizes that mental illness must be addressed in order for
people to respond to interventions in relation to the other factors - what Bonta and
Andrews call “responsivity.” Even if people with a serious mental illness rarely
offend because of their illness, their illness is often a barrier to participation in
cognitive-behavioural interventions, and must be addressed as a pre-requisite or a
companion intervention.

There also need to be more gender specific mental health interventions as research
suggests that not only is there a higher level of serious mental illness among women
in the justice system, but it tends to be undiagnosed.

With respect to substance abuse, the Mental Health Commission of Canada (2012)
notes that substance abuse can mask the symptoms of a mental illness but for those
who are known to be mentally ill, it makes psychiatric symptoms worse. As a result
people with concurrent disorders generally have more complex problems and are
more difficult to help because they often exhibit more disruptive behaviours, are
less accepting of treatment and are more prone to relapse than those whose mental
illness is not compounded by addiction or vice versa.

The Commission finds that typically treatment of co-occurring disorders has either
been partial - focusing on only one of the problems, or sequential - dealing with
first one problem then the other, or parallel - dealing with both problems at the
same time, but separately. All with less than satisfactory results.

The Commission suggests that the literature on best practices recommends that
mental health and addiction programs screen clients for both problems. It calls for
integrated treatment - both problems are treated simultaneously, by the same team,
using compatible techniques and philosophies.

SUMMARY

1. Ifyou are in the criminal justice system there is a high probability that you
have a mental illness of some type.



2. The terminology is confusing because the broad term “mental illness”
includes serious mental illnesses as well as substance abuse, personality
disorders and neuro-cognitive impairments. Offenders may have a number
of co-occurring disorders.

3. Inavery small percentage of the offender population with a serious mental
illness, perhaps one in ten, there is a very clear and direct link between the
mental illness and the offending.

4. Criminality and violence are closely associated with substance abuse,
personality disorders and neuro-cognitive impairments.

5. The majority of offenders with a serious mental illness have additional risk
factors that mediate or interact with the illness to cause offending,
particularly antisocial personality disorder and living in antisocial or
disorganized communities with no social supports.

6. Women in the justice system experience even higher rates of serious mental
illness than men, but are often not diagnosed.

7. The criminal justice system needs to address both serious mental illness and
the other risk factors.

RECOMMENDATIONS:

1. Ensure that diversion strategies, sentencing and case management address
criminogenic factors such as antisocial personality/psychopathy and substance
abuse, as well as social welfare needs, in addition to connecting offenders to
appropriate mental health treatment.

2. Given the correlation between mental illness and substance use disorder,
including the likelihood that substance misuse may mask a mental illness:
e integrate treatment strategies, at the same time as addressing the
environmental factors such as inadequate housing and supports, and
e integrate criminal justice responses, such as drug courts and mental health
courts.

3. Address the complex issues facing mentally disordered offenders through the use
of integrated teams with members from mental health, social services and criminal
justice. To ensure effective coordination of services, ideally authority to ensure
access to required services should reside in a single individual.

4. Particular attention needs to be paid to the specific needs of women offenders.
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