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Introduction

In its resolution 2007/24 on international cooperation for the improvement of access
to legal aid in criminal justice systems, particularly in Africa, the United Nations
Economic and Social Council recognized the importance of providing legal aid to
suspects and prisoners and its effect on reducing the length of pre-trial detention,
prison overcrowding and congestion in the court. The Council also noted that many
Member States lacked the necessary resources and capacity to provide legal assist-
ance. It therefore called upon the United Nations Office on Drugs and Crime
(UNODCQC) to “study ways and means of strengthening access to legal aid in the
criminal justice system” and “assist African States, upon request, in their efforts to
apply the Lilongwe Declaration on Accessing Legal Aid in the Criminal Justice
System in Africa”.

The present Handbook on Improving Access to Legal Aid in Africa is derived from that
mandate. The intention is to provide an overview of the progress that has been made
towards improving access to legal aid services in criminal justice systems in Africa
in order to assist policymakers, practitioners and all stakeholders (considered to
include development partners, Governments, bar associations, NGOs and grassroots
action groups) actively involved in criminal justice reform in three ways: by providing
the general information needed for developing national legal aid service delivery
strategies, by offering alternatives to conventional models of legal aid delivery and
by outlining promising practices on the continent, some particularly suitable for
post-conflict societies.

The Handbook draws together innovations and lessons learned across African
countries in the intricate area of legal aid service delivery in the criminal justice
system. It highlights many instances of promising grassroots initiatives in a wide
variety of countries. It is hoped that these practices will encourage and stimulate
further innovative efforts to provide more inclusive access to justice for all in the
criminal justice system, particularly for the poor and marginalized. The breadth and
depth of information in the Handbook allow for better adaptation to specific country
contexts, as well as for better coordination between the various participants.
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Overall trends

The right to legal aid in criminal cases is formally recognized in legal systems
throughout the continent. Countries cite and draw upon regional and international
human rights instruments to inform and incorporate that right in the national
legislative framework. National constitutions are in general unequivocal about the
right to legal representation in specific criminal cases. Variance exists in the express
and operational definitions, scope of coverage and delivery of legal aid services across
the continent. The Constitution of South Africa states that everyone who is detained,
including every sentenced prisoner, has the right to have a legal practitioner assigned
to the accused by the State, at State expense, if substantial injustice would otherwise
result, and to be informed of this right. A similar provision, to be represented by a
legal practitioner of his or her choice or where it is required in the interest of justice,
to be provided with legal representation at the expense of the State and to be
informed of these rights, appears in article 42.2f(v) of the Constitution of Malawi.
Article 28(3) of the Constitution of Uganda limits the right to State-aided counsel
to criminal cases with a possible sentence of death or life imprisonment. In Zambia,
the Constitution mandates the definition of scope and eligibility to national legislation.
Kenya, Rwanda and the Sudan have similar legal arrangements.

Constitutional provisions such as these constitute a legal basis and provide a vehicle
for States to deliver legal aid services. It is expected that individuals and actors on
the beneficiaries’ side use these provisions as a mechanism for demanding legal aid
services for the indigent. In practice, it remains a long road to full actualization of
this right across the continent:

® The philosophy and conceptualization of criminal legal aid services are replicas
of the regional and international standards, conceptualized broadly and not in
certain terms. At the country level, the coverage by the State legal aid systems
is narrowly defined to specific criminal cases and incomplete in practice. Most
available forms of State-aided legal aid take the form of legal counsel during
trial in court. Legal aid services are not provided throughout the chain of the
criminal justice process. The ratio of lawyers to population and justice claimants
remains low, higher in urban than rural areas across the continent.

® Non-State actors have put a lot of effort into providing legal aid services across
the continent. To date, these efforts have usually been scattered, uncoordinated,
urban-based and unpredictable due to limitations on donor financing. Most
efforts are focused on service delivery, making these efforts more instrumental
than transformational. At the same time, there is a visible effort by non-State
actors to engage with Governments in order to effect functional legal aid
systems.

® Post-conflict settings are doubly impacted due to the fragility of the State and
the need to accord priority to stabilization and the establishment of legitimacy.
The demand for legal aid is highest in such settings, to protect the rights of
groups affected by the conflict and to bring to justice perpetrators of
violations.
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The Handbook recognizes the gradual and incremental processes involved. A number
of promising practices have been shown to catalyse action in countries across the
continent in a similar direction:

The legislative, policy and regulatory framework for the provision of criminal
legal aid services are at different stages of development in Ethiopia, Liberia,
Malawi, Sierra Leone, the Sudan, Uganda and the United Republic of
Tanzania, among others. The intention to strengthen legal aid services is stated
in strategic action plans in Burundi, Nigeria, Rwanda, Sierra Leone, Uganda
and the United Republic of Tanzania, among others. There are windows of
opportunity for stakeholders in legal aid to engage and cause evolution and
broadening of the focus of criminal legal aid services. The need to demonstrate
the contribution of national legal aid services to the criminal justice system,
the administration of justice and rule of law and national development provides
another opening for interventions.

Important efforts have been made towards implementation of the stated policy
in South Africa by establishing a body to manage the delivery of legal aid
services, by allocating funds to support the system and by establishing
coordination among stakeholders to improve the effectiveness and efficiency
of the system.

Innovations by non-State actors in legal aid service delivery in criminal cases
abound. Through paralegal advisory services, community mobilization teams,
rule of law promoters, justice centres and pro bono public defender services
among others, non-State actors fill the gaps in the criminal justice system from
the point of crime detection to the point of reintegration of offenders into the
community after they have served their sentences. The promising practices are
at two levels: the first level includes innovations in service delivery, which have
been scaled up and replicated across the continent. One case in point is the
concept of linking those who require legal aid services and those who provide
services in the criminal justice system by the use of paralegals, which has been
adopted and adapted in Kenya, Malawi, Sierra Leone and Uganda. The second
is at the level of self-organizing and regulation to provide a voice for legal aid
provision and improve the quality of services. One example is the Legal Aid
Providers Network in Uganda.

Efforts are being made at the national level to support the provision of
criminal legal aid services by Governments. However, the resources allocated
are currently inadequate. Promising financing options include increases in
governmental allocations to criminal legal aid services, the establishment of
legal aid funds, the institution of a legal aid basket fund by international
development partners, pro bono services by the legal profession and grant-
seeking by non-State actors.

3
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Definition, criteria and categorization
of promising practices

Any conclusion about what constitutes a promising practice in legal aid service
delivery in Africa has to take into account a number of factors. One is the context
of criminal justice systems in Africa, well-intentioned in terms of ratification of
international norms and principles, but severely constrained in terms of resources
and implementation capacity. In addition, a number of countries are operating both
State (formal) and traditional (informal) justice systems. The practices identified in
the present Handbook conform to national constitutional guarantees and international
human rights standards.

A second determining factor draws from emerging good practices in criminal justice
programming, the adoption of a system-wide as opposed to institutional approach
to legal aid service delivery. A system-wide approach denotes multiple stakeholder
participation (both State and non-State) and specific attention to target reforms on
removing congestion along a continuum that catalyses other reforms. A third factor
is the simplicity of the practices, which allows for flexibility and is open to adaptation
to suit the local context (they should be transferable, low-cost and high impact, and
target the poor and marginalized).

Some of the practices described in the Handbook are proven, while others are
unproven but show signs of promise. Some may be more relevant than others to
specific circumstances in African countries. Several, such as camp courts and the
village mediation programme, are taken from models developed in South Asia and
adapted to the context of Africa. Others, such as street-law and clinical law
programmes, draw on programmes developed in the United States of America. This
serves to reinforce the notion underpinning the Handbook that the problems in the
criminal justice system cited above are not unique to any one country but are shared
by most, though they may vary in degree.

Structure of the Handbook

Chapter I, entitled “Legal aid in criminal justice systems in Africa”, provides the
definition, legal basis and rationalization of legal aid services in the criminal justice
system, with a special emphasis on Africa. Premised within the ongoing reforms
across the continent, the chapter explores the concept of legal aid as a right and a
public good that delivers returns not only for offenders and for victims of crime,
but for society at large. The specificities of legal aid service demands in post-conflict
settings are explored in this chapter.

Chapter II, entitled “Country actions to incorporate regional and international
standards”, explores the governing legal, policy and regulatory framework for legal
aid. It reviews the legal frameworks in terms of the regional and international
obligations of Governments and the standard-setting instruments and focuses on the
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Lilongwe Declaration on Accessing Legal Aid in the Criminal Justice System in
Africa and conference travaux préparatoires.

Chapter III, entitled “Providers of legal aid services”, examines the specialized role
of the lawyer and the generalist role that can be played by trained non-lawyers to
complement and supplement the work of lawyers when they are not available or not
required. It examines the pre-trial, trial and post-trial stages and demonstrates a role
for a trained non-lawyer at each step. It ends by demonstrating the impact of paralegal
advisory services in East Africa, as well as the currently under-utilized potential of
law students.

Chapter IV, entitled “Legal aid services across the criminal justice system”, explores
service delivery and practices in the community, at police stations and during
prosecution, at the point of trial and during incarceration. The Handbook explores
legal aid in village and rural areas, where most people in low-income countries live
and where lawyers are not available. It summarizes some of the useful practices
developed by police services: extending advice and assistance to victims of crime;
paralegals’ assistance in tracing parents, extending assistance to diversion programmes,
and attending police interviews; rosters of lawyers and paralegals providing services
in police stations; and visual aids that have been used to inform suspects and detainees.
Section D, entitled “Legal aid at court”, notes the shortage of lawyers in the lower
courts in Africa and the absence of legal representation for people charged with
serious offences and facing long prison terms. Finally, section E, entitled “Legal aid
during incarceration and rehabilitation”, illustrates the use of empowerment strategies
in prisons in East Africa (through paralegal aid clinics) that enable the unrepresented
detainee to represent himself or herself in court, in bail proceedings, and at the plea
and trial stages. These also apply to convicted persons in facilitating appeal applications.
The chapter also describes the practice of camp courts.

Chapter V, entitled “Legal aid services for the poor and marginalized”, provides
an analysis of legal aid services for special interest groups of women, children and
disadvantaged communities in post-conflict settings.

Chapter VI, entitled “Management and administration of legal aid”, explores
programming and management practices in legal aid service delivery across the
continent. It proposes a practical tool for assessment of the baseline pre-reform
situation. The role of Government in providing an encouraging framework of operation
and integration of legal aid into national and sector planning frameworks is explored.
Innovative and promising practices of organizing external support at the national
level are brought to the fore.

5






Legal aid in criminal
justice systems in Africa

A. Introduction

The foundation of the right to legal aid in the criminal justice system is premised
in the universally accepted principle of “fair trial”. The right to a fair hearing is
universally recognized and documented in national constitutions and regional and
international human rights instruments.! It is the foundation for the protection
of individual liberties. Governments worldwide devote considerable resources to
establishing functional criminal justice systems to try suspects of crime. It is also
telling that persons with means make use of the legal profession to represent their
interests in the criminal justice system. For without this support, those who come
into contact with the intricacies of the system and rules of procedure would be
unfairly pitted against the stronger, publicly funded criminal justice system machinery.
Thus, the right to legal aid is a demonstration of the need to level the powers of
the State to those of the suspect. The right to legal aid and representation at the
expense of the State becomes a constituent element of the right to a fair trial.

The purpose of legal aid provision is to inform those in contact with the law of the
extent of their rights and provide assurance of the existence and availability of
services, irrespective of social and economic means. Similarly, because criminal justice
systems are deeply rooted in the protection of rights, providing for inbuilt checks
and balances, a functional legal aid system becomes a source of system efficiency
and equity, and plays a significant role in protecting the rights of all that come into
contact with the law.

Commonly cited symptoms of an ineffective legal aid system are huge case backlogs,
the increasing cost of criminal justice administration, high remand prison populations?
and minimal levels of public confidence in the criminal justice system.

At the time of compilation of the present Handbook, not a single country in Africa
had an optimal prison population, a symptom of system inefficiency and a pointer
to the need for increased investment in legal aid provision. Djibouti, Swaziland and
Zimbabwe operated at under 100 per cent (95, 96 and 77 per cent capacity
respectively). Post-conflict countries such as the Sudan (255 per cent), Sierra Leone
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(237 per cent) and Burundi (264 per cent), are only surpassed by Kenya, at 340
per cent.

The Handbook demonstrates that countries across the continent are grappling with
the development and the effective implementation of legal aid systems. The initial
stage, which all countries have attained, is setting the legal framework. The laws of
every country across the continent guarantee fair and prompt trials for all those who
come into contact with the criminal justice system. Governments across the continent
have also taken important steps towards achieving more responsive, efficient and
effective criminal justice systems.

In practice, the effect of these commitments remains weak. Legal aid service reforms
are often lost or narrowly cast when subsumed into broader criminal justice reforms.
One effect of such low visibility is that the scope of legal aid offered by Governments
in the criminal justice system is narrowly defined and the resources committed
remain at a dismally low level. Non-State actors have filled the gap at the level of
service provision in all parts of Africa. There is a need to enjoin Governments
to pay more attention to the delivery of legal aid services across the justice system,
and particularly in the criminal justice system. Specific areas of focus are the legal,
policy and regulatory frameworks, planning and budgets, and special protection for
disadvantaged groups.

What is documented in this Handbook are innovative practices by policymakers
and practitioners taking important and promising steps to put into effect the
constitutional right to criminal legal aid services. These practices strive to rise beyond
the commonly cited concerns of cost, convenience and lack of political gain in
providing legal aid services.

In the context of this Handbook,? legal aid simply means free or inexpensive legal
services provided to those who cannot afford to pay the full cost. The definition in
the Lilongwe Declaration on Accessing Legal Aid in the Criminal Justice System in
Africa is broader than the conventional scope of legal aid as representation by a
lawyer in a court. Legal aid covers a range of justice services, from advice, assistance
and education to alternative dispute resolution and representation. The Declaration
broadens legal aid to include legal advice, assistance, representation, education and
mechanisms for alternative dispute resolution. These services may be provided by
a wide range of stakeholders, such as non-governmental organizations (NGOs),
community-based organizations, religious and non-religious charitable organizations,
professional bodies and associations, and academic institutions.*
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B. The legal standard

“For the United Nations, ‘justice’ is an ideal of accountability and fairness in the
protection and vindication of rights and the prevention and punishment of wrongs.
Justice implies regard for the rights of the accused, for the interests of victims
and for the well-being of society at large. It is a concept rooted in all national
cultures and traditions and, while its administration usually implies formal judicial
mechanisms, traditional dispute resolution mechanisms are equally relevant.”>

The Universal Declaration of Human Rights® sets in general terms, as a common
standard of achievement for all peoples and all nations, that everyone charged with
a penal offence should be granted all the guarantees necessary for his or her defence
(art. 11, para. 1). The International Covenant on Civil and Political rights obliges
the State to provide State-funded counsel for indigent persons. The Covenant states
that an accused offender is entitled “to have legal assistance assigned to him, in any
case where the interests of justice so require, and without payment by him in any
case if he does not have sufficient means to pay for it” (art. 14(3)). The provision
for legal aid in this article is set out among the minimum guarantees to which
everyone is entitled, in full equality in determination of any criminal charge. Thus,
the Covenant asserts that in criminal matters one of the necessary guarantees is the
right to defend oneself in person or through legal assistance of one’s own choosing.
The Covenant further asserts the right [of the defendant] to have legal assistance
assigned to him, in any case where the interests of justice so require, and without
payment by him in any such case if he does not have sufficient means to pay for it
(art. 14, para. 3(d)). These two criteria leave a margin of discretion for the State to
decide when free legal representation should be given by the State, but the decision
must be made in each individual case and the discretion is not without limits.

The African Commission on Human and Peoples’ Rights, of which all African
countries excepting Morocco are members, has adopted a series of principles and
guidelines governing legal aid, which include the Dakar Declaration and Recom-
mendations (1999), the Principles and Guidelines on the Right to a Fair Trial and
Legal Assistance in Africa (2001), the Protocol to the African Charter on Human
and Peoples’ Rights on the Rights of Women in Africa (2003), and adopted a resolution
supporting the Lilongwe Declaration (2004). The Lilongwe Declaration recognizes
the right to legal aid in criminal justice and broadens legal aid beyond the notion
of legal advice and representation.

The Declaration emphasizes the need to sensitize all criminal justice stakeholders to
the crucial role of legal aid. It fosters development and maintenance of a just and
fair criminal justice system. The societal benefits that result from the elimination of
unnecessary detention, the speedy processing of cases, fair and impartial trials and
the reduction of prison populations are enormous for a State.

The Declaration requires access to legal aid at all stages of the criminal justice
system, including investigation, arrest, pre-trial detention and bail hearings, in addition
to trial and appeal processes. It recommends a diverse legal aid delivery system,

9
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employing a variety of available options and provided by a range of actors to spread
legal literacy among the population.

It is therefore safe to conclude that, in Africa, the legal framework for providing
legal aid is established at both the regional and international levels.

C. Why does legal aid matter?

The rationale for the provision of legal aid in each era is linked closely to the social,
political and legal philosophy of the time.” Within the rights discourse, it is recognized
that no meaningful development can ensue without the simultaneous availability of
access to legal services that can be utilized to enforce all generations of rights and
thus ensure the empowerment of all persons in society. Springing from this premise,
the concept of access to justice has attained the status of a right in society today as
it promotes the establishment of a legal culture that contributes to development
processes.

In the case of Africa, legal aid must be considered as a necessity, given the origination
of the criminal justice system and the context of operation, characterized by low
levels of literacy, high incidences of poverty and a sizeable distance between the
criminal justice system and its users. By design, the provision of legal aid services
is meant to assist the socially and economically disadvantaged. Poor members of
society with negligible access to legal services are often disproportionately represented
in the criminal justice system. The reality in many countries is that, while those with
education do commit crimes, they are more likely to know their rights, and to be
able to successfully defend themselves or cheat the system on the basis of their
wealth.® Legal aid secures the rights of all who come into contact with the law,
irrespective of their social or economic status.

Legal aid benefits persons arrested by providing a mechanism to establish their
innocence. Those accused of a crime get a fair trial under a legal standard that
society can trust. When this occurs, legal aid benefits the victims by providing them
with a legal system that addresses the gravity of the crime and the conviction of the
right person. Perpetrators are also assisted. Where this fails, the results can be drastic.’

The provision of basic justice services helps poor people to feel more secure in the
relevant jurisdictions and increases their confidence in the justice system. In general
terms, as the Lilongwe Declaration states, the immediate societal benefits of providing
effective legal aid include the elimination of unnecessary detention, speedy processing
of cases, fair and impartial trials and the reduction of prison populations (para. 2).
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D. Who benefits from legal aid?

Within the continental context of national budgets constrained in addressing national
priorities, pitching for legal aid funding is an arduous task. It is now recognized that
prioritization by the national treasury can only be obtained if the benefits of legal
aid and/or the potential losses in priority sectors can be demonstrated. The Lilongwe
Declaration draws attention to the societal benefits of providing effective legal aid.

In prisons in several African countries, incidents of vandalism and massive jailbreaks
have been reported, often linked to overcrowding and long delays in prosecution. As
the majority of inmates were awaiting trial, these incidents were associated more
with a cry for justice than with poor conditions, as some of these prisons had
been recently renovated. In one case of a jailbreak in a post-conflict country, the
United Nations Mission in Liberia Corrections Advisory Unit estimated that over
US$ 1.8 million had been spent on rehabilitating and equipping prisons in the
country and that, as a result of the damage caused by rioting detainees, a further
$500,000 worth of damage had been inflicted on facilities and equipment. The
damage caused as a result of simmering frustrations is not only to infrastructure and
the frustration of prisoners on remand (awaiting trial) is not only occurring in
post-conflict countries.

The provision of primary justice services in prisons in Africa has reduced the risk
of such violence occurring. The societal benefits of effective legal aid alluded to in
the Lilongwe Declaration include:

® Speedier hearing of cases and reduced hardship to accused and their victims’
relatives

® Improved case management

® Reduction of the backlog and breaking down the remainder into manageable
numbers

e Substantial savings to the judiciary in terms of judge days and costs spent
trying the cases.

E. Who provides legal aid?

Primary responsibility of the State

The provision of legal aid services in the criminal justice system is primarily the
responsibility of the State. This position is rooted in national, regional and
international human rights instruments. States are mandated to promote the right
of everyone, especially victims of crime and vulnerable groups, to basic legal advice,
assistance and education. They are also mandated to establish an independent
national legal aid institution accountable to parliament and protected from executive
interference; to ensure the provision of legal aid at all stages of the criminal justice

11
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process; to recognize the role of non-lawyers and paralegals and clarify their duties;
and to recognize customary law and the role non-State justice forums can play in
appropriate cases (such as cases diverted from the formal criminal justice process).

Governments are therefore under an obligation to formulate legal aid policies, enact
national legislation for legal aid service delivery and create institutions and working
practices to ensure effective legal aid service provision to all categories of claimants.

The legal profession

An effective criminal justice system requires the legal profession to provide the
demand side of justice with all legal services necessary and of a standard equal to
those provided by the State. According to the Lilongwe Declaration, “it is universally
recognized that lawyers are officers of the court and have a duty to see that justice
systems operate fairly and equitably. By involving a broad spectrum of the private
bar in the provision of legal aid, such services will be recognized as an important
duty of the legal profession. The organized bar should provide substantial moral,
professional and logistical support to those providing legal aid. Where a bar association,
licensing agency, or Government has the option of making pro bono provision of
legal aid mandatory, this step should be taken. In countries in which a mandatory
pro bono requirement cannot be imposed, members of the legal profession should
be strongly encouraged to provide pro bono legal aid services” (para. 8).

Lawyers then have a duty to lead in the provision of legal aid and Governments
have a duty to provide the resources to enable a range of service models and service
providers to operate.

In practice, however, the number, coverage and range of services provided by lawyers
to indigent clients in Africa are extremely limited. Not only is the number of lawyers
per head of population one of the lowest in the world, but access to legal aid by
criminal justice claimants is further hindered by cost, distance and technicalities.
Inability to access affordable legal aid services increases feelings of social exclusion
and powerlessness.!® The ratio of lawyers to population in specimen countries is
shown in the table below:

Country Population Percentage of Number
(millions) rural-based population of lawyers

Angola 13 43 570
Burkina Faso 16 80 131
Burundi 9 90 106
Central African 4 80 38
Republic

Cote d’Ivoire 21 51 420
Ethiopia 80 84 4 000
Ghana 22 90 5 000
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Country Population Percentage of Number

(millions) rural-based population of lawyers
Guinea-Bissau 2 70 45 *
Kenya 37 84 3 817
Malawi 13 75 300
Mali 12 70 265
Mozambique 22 63 779
Niger 13 80 112
Rwanda 11 82 131
Sierra Leone 5 60 100 *
Sudan (North) 40 70 3 000
Sudan (South) 8 90 <50 *
Uganda 32 86 2 000
United Republic 39 85 1135
of Tanzania

Note: Exact figures are cited as registered by the national law society. Rounded figures
are a mean estimate collected from a range of sources. Figures marked with an
asterisk (*) represent the number of lawyers estimated to be in practice, although
more may be registered by the law society.

The complementary role of non-State actors

The reality that many States in Africa lack the necessary resources and capacity to
provide legal assistance in criminal cases requires States to recognize the impact of
action by civil society organizations in improving access to legal aid in criminal justice
to promote the participation of civil society organizations in that endeavour and to
cooperate with them (Economic and Social Council resolution 2007/24).

Legal aid provided by non-governmental organizations

In the Lilongwe Declaration, it is stated that there are not enough lawyers in African
countries to provide the legal aid services required by the hundreds of thousands of
persons who are affected by criminal justice systems. Non-lawyers, including law
students, paralegals and legal assistants should therefore play a complementary role
in legal aid service provision, providing access to the justice system for persons
subject to it, assisting criminal defendants and providing knowledge and training to
those affected by the system to enable rights to be effectively asserted. An effective
legal aid system should employ complementary legal and law-related services by
paralegals and legal assistants (para. 7).

NGO-administered alternative dispute resolution has emerged in South Asia as an
option for poor people to choose in place of traditional practices. It was notably
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pioneered in Bangladesh in the 1980s, for example, by the Madaripur Legal Aid
Association as a way of building on, but gradually modifying, the gender-biased and
otherwise problematic aspects of the dominant traditional dispute resolution system
known as shkalish. Numerous other legal aid, gender-oriented and community
development NGOs across the continent have since adopted many variations on the
Madaripur Legal Aid Association model, some as stand-alone approaches and others
integrating dispute resolution into their broader development work.

This approach has been adopted and welcomed in Malawi, where the Paralegal
Advisory Services Institute, with the guidance of the Kenyan Dispute Resolution
Centre, is working in rural areas, and in Sierra Leone, where Timap for Justice is
working in rural areas.

In 2008, the Government of Sierra Leone, on the basis of its recognition that the
vast majority of the population did not have access to satisfactory legal services and
that civil society could play a valuable role in providing them, particularly through
the provision of community-based paralegal services (for example, Timap for Justice),
decided to explore the potential for scaling up the provision of such services, for
example through contracting out or through public/private partnerships. It recognized
that extended paralegal service provision had the potential to provide a step change
in access to legal services in an extremely cost-effective manner.!!

F. Legal aid in post-conflict settings

In post-conflict settings, priority is given to the delivery of effective security and
basic human support services. The State is faced with the dual task of re-establishing
its capacity by building institutions and processes, and ensuring its own legitimacy by
addressing the needs of its citizens. The shortage of basic legal services is particularly
acute in States recovering from conflict, where much of the legal profession may
have been targeted or decimated by one or more of the factions engaged in the
conflict. As a result, many lawyers may have been forced to flee the country or killed
in the conflict, with the result that in the post-conflict, literally a handful of lawyers
are operational in the country. Even where the Constitution and laws guarantee the
right to counsel, in such situations, they may simply be unavailable, requiring that
alternative sources of legal assistance, including volunteers from outside the country
or paralegals who can provide limited legal assistance, be sought until the population
of qualified lawyers can be restored.

In post-conflict countries, the number of prisoners and rates of imprisonment are
generally low in the early post-conflict stage. This is often because, during or at the
end of the conflict, the criminal justice system will have ceased to function either
entirely or partly. Abandoned prisons decay quickly. As the police and court systems
are gradually rebuilt, the numbers of those arrested and imprisoned often exceed
the capacity to build sufficient accommodation. The rate of imprisonment increases,
but experience indicates that the increase is not necessarily uninterrupted and does
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not necessarily become a cause for concern. Liberia, for example, had an initial rapid
growth in the imprisonment rate, but seven years after the conflict a relatively low
rate of imprisonment had been attained.!?

In post-conflict countries such as Burundi, the Democratic Republic of the Congo,
Liberia, Timor-Leste and South Sudan, where the court system collapsed, the majority
of the prison population will inevitably be pre-trial detainees. Some are held for
sound reasons grounded in the national laws. Many, however, are held unlawfully
and/or for excessive periods of time. Given the complexity of court systems, it is
inevitable that re-establishment of court processes will take considerable time and
this means that alternative practices must be developed to ensure that the rights of
detainees are safeguarded.

Within an active conflict setting, communities tend to develop coping mechanisms.
The challenge is to accord priority to the provision of legal aid services as soon
as the country re-establishes its legal system. In this way, the legal framework will
create a platform for the protection of the rights of individuals, particularly women
victims of rape and domestic violence. Both categories of crime can reach epidemic
proportions, not just as a direct result of war, but as a result of conditions in
displacement camps and war-affected communities. In addition, child survivors of
forcible military recruitment may turn delinquent after demobilization. Cross-border
refugees, many of whom find themselves imprisoned as illegal immigrants in countries
of refuge, are without any external means of assistance. Internally displaced persons
and refugees returning home may be detained in disputes over their rights to their
former lands and property. Many individuals may be illegally detained and abused
or tortured in detention by irregular forces emerging in armed conflict, or by regular
police or gendarmerie acting abusively in situations of gross overcrowding and stress.
Clear and consistent programming is essential in these circumstances, as the promising
practice in Southern Sudan demonstrates.

1

5






Country actions to
incorporate regional -and
international standards

A. Introduction

The majority of countries in Africa have ratified the relevant regional and
inter-national treaties and conventions. The promising practices documented in this
chapter are in countries that have taken the next requisite step to incorporate the
international standards into national legislation. This is an ongoing process in all
countries with new legislation under development (e.g. Sierra Leone Legal Aid Bill,
2010) and old legislation under review and reform.!> In Ethiopia, the legislative
enactment process has yet to be launched. In Nigeria, South Africa and Zambia,
Legal Aid Acts provide for the scope of legal aid in both civil and criminal cases
and the institutional structures to implement the purposes of the Acts.

A key lesson is that the implementation of the spirit of the regional and international
treaties regarding legal aid service provision is, on the whole, a work in progress.
Promising practices exist where countries have enacted national laws, have drafted
national legal aid policies and included legal aid provision as a measurable indicator
for poverty reduction in national development plans. More importantly, these are
processes where countries require expert guidance, sharing experiences and lessons
learned.

Motivating and ensuring full implementation of the legal and policy intentions require
constant and consistent monitoring at all levels. In Kenya, Ethiopia, Rwanda and
Uganda among others, there is no distinct national unit responsible for the delivery
of legal aid services.

Non-State action is critical within the country to mobilize public pressure and ensure
impact on the discussions of scope, funding and delivery of legal aid services. United
Nations bodies and civil society organizations have an invaluable role to play in
enhancing the visibility and awareness of the regional and international instruments
described below as tools for guaranteeing legal aid service delivery.
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B. Regional and international legal framework

The applicable regional and international instruments include the International
Covenant on Civil and Political Rights,'* the Convention on the Rights of the Child,*®
the Convention on the Elimination of All forms of Discrimination against Women,'®
and the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment.!” These conventions establish the right to legal aid and
are binding on those States that have ratified them.

At the regional level, the African Commission on Human and Peoples’ Rights, of
which all African countries excepting Morocco are members, has adopted and
endorsed a series of principles governing legal aid and penal reform. These include
the Kampala Declaration on Prison Conditions in Africa and Plan of Action (1997),
the Kadoma Declaration On Community Service Orders in Africa and Plan of Action
(1997), the Dakar Declaration and Recommendations (1999), the Principles and
Guidelines on the Right to a Fair Trial and Legal Assistance in Africa (2001), the
Ouagadougou Declaration on Accelerating Prison and Penal Reform in Africa and
Plan of Action (2002) and the Lilongwe Declaration and Plan of Action (2004).

The Protocol to the African Charter on Human and Peoples’ Rights on the Rights
of Women in Africa guarantees access to justice and equal protection before the law.
It provides that women and men are equal before the law and shall have the right
to equal protection before the law. States parties are enj